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In a recent issue we called attention to the 
case of State v. Bowman, 38 Atl. Rep. 331, 
wherein the Supreme Court of Maine held 
that the presence of a stenographer before a 
grand jury, by express order of the court, 
while witnesses are being examined, who 
takes stenographic notes of the testimony, 
although he retires before the jury com- 
mence their deliberations, invalidates an in- 
dictment found under such circumstances. 
The Supreme Court of Indiana in the more 
recent case of State v. Bates, 48 N. E. Rep. 
2, takes a contrary view of the matter, the 
holding being that the mere fact that a 
stenographer employed by the prosecuting 
attorney was present in the grand jury room, 
and took down in shorthand the evidence on 
which the indictment was based, for the use 
of the prosecution, is not ground for quash- 
ing the indictment, unless it appears that the 
accused was prejudiced thereby. The court 
proceeds upon the ground that, in the ab- 
sence of statute authorizing or prohibiting 
one not a member of the grand jury, being 
present and taking stenographic notes, it is 
not in violation of law anda person so at- 
tending is, in effect, the assistant of the 
prosecuting attorney. It was withsome such 
idea that the federal courts have held that 
the attendance of a stenographer before the 
grand jury for the purpose of taking the evi- 
dence for the use of the district attorney in 
the discharge of his official duties was not ir- 
regular or illegal. U. S. v. Simmons, 46 
Fed. Rep. 65. And the courts of many of 
the States have held that the presence of a 
stranger in the grand jury room during the 
investigation of a criminal charge is not suffi- 
cient to abate an indictment, unless it ap- 
pears that the person indicted was thereby 
injured in his substantial rights. Shattuck 
v. State, 11 Ind. 473; Courtney v. State, 5 
Ind. App. 356, 32 N. E. Rep. 335; State v. 
Kimball, 29 Iowa, 267; Bennett v. State, 62 
Ark. 516, 535, 36S. W. Rep. 947. In the 
State of Illinois this question was considered 
at an early date, and the view above stated 
was adopted. Granger v. Warrington, 3 
Gilm. 299. . That doctrine was also laid down 





in an early Maine case which seems to 
have escaped the notice of the Maine court 
in its later decision. State v. Clough, 49 
Me. 573, In State v. Miller (Iowa), 64 N. 
W. Rep. 288, it was complained that the 
clerk of the grand jury, who (as required by 
the statute of Iowa) was not a member of the 
grand jury, asked the witnesses certain ques- 
tions, at the request of the foreman,—the 
clerk being a practicing attorney,—and the 
court said: ‘*The only serious question pre- 
sented in regard to him was whether he so far 
violated the law, in participating in the ex- 
amination of witnesses, as to give cause for 
setting aside the indictment. The statute 
under which he acted provided that he should 
‘take no part in the proceedings aside from 
his clerical duties,’ and that he should ‘strictly 
abstain from expressing any opinion upon 
any question before the grand jury, either to 
the jury, or to any member thereof.’ Code, 
§ 4275, asamended. It appears that the 
clerk in this case asked the witnesses some 
questions, but they were asked at the request 
of the foreman, and were followed by ques- 
tions asked by different members of the grand 
jury. Such a practice is not to be com- 
mended, but the district court necessarily 
found that what was done in this case was not 
prejudicial to the defendant, and we think 
the conclusion is fully justified by the record.”’ 
See, also, on this point, Com. v. Bradney, 
126 Pa. St. 205; State v. Justus, 11 Oreg. 
178; State v. Baker, 33 W. Va. 319, where 
it is substantially held that an indictment 
will not be set aside on the ground of in- 
formalities or irregularities when itis not 
shown that the defendant has been prejudiced 
in his substantial right. The liberal view of 
the Indiana court, on the main question, 
seems to be upheld by the weight of authority. 





A recent Pennsylvania legislature under- 
took something new in the line of taxation. 
They passed an act imposing upon every em- 
ployer of foreign-born unnaturalized male 
persons over twenty-one years of age a tax of 
three cents a day for each day that eacb of 
such persons may be employed and author- 
izing the deduction of that sum from the 
wages of such employees. The United States 
Circuit Court for the District of Pennsylvania 
has very properly held it unconstitutional, as 
depriving the employee of the equal protec- 
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. tion of the laws in violation of the fourteenth 
amendment to the constitution of the United 
States. The general purpose and scope of 
this constitutional provision was stated by 
Mr. Justice Field in the opinion of the United 
States Supreme Court in Barbier v. Connolly, 
113 U. S. 27, who said that it was intended 
‘*not only that there should be no arbitrary 
deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protec- 
tion and security should be given to all under 
like circumstances in the enjoyment of their 
personal and civil rights; that all persons 
should be equally entitled to pursue their 
happiness, and acquire and enjoy property ; 
that they should have like access to the courts 
of the country for the protection of their per- 
sons and property, the prevention and redress 
of wrongs, and the enforcement of contracts ; 
that no impediment should be interposed to 
the pursuits of any one, except as applied to 
the same pursuits by others under like cir- 
cumstances; that no greater burden should 
be laid upon one than are laid upon others 
in the same calling and condition, and that 
in the administration of criminal justice no 
different or higher punishment should be im- 
posed upon one than such as is prescribed to 
all for like offenses.’’ In a later case it was 
shown that, under the legislation of congress, 
intended to enforce the constitutional pro- 
vision, the latter embraces within its protec- 
tion not citizens merely but all ‘‘persons’’ 
within the jurisdiction of the United States. 
Yick Wo v. Hopkins, 118 U. S. 356. The 
plaintiff in the Pennsylvania case, it appears, 
was a British subject. The court said that ‘‘the 
tax is of an unusual character, and is directed 
against and confined to a particular class of 
persons. Evidently the act is intended to 
hinder the employment of foreign-born un- 
naturalized male persons over twenty-one 
years of age. The act is hostile to and dis- 
criminates against such persons. It inter- 
poses to the pursuit by them of their lawful 
avocations obstacles to which others, under 
like circumstances, are not subjected. It 
imposes upon these persons burdens which 
are not laid upon others in the same calling 
and condition. The tax is an arbitrary de- 
duction from the daily wages of a particular 
class of persons. Now, the equal protection 
of the laws declared by the fourteenth amend- 
ment to the constitution secures to each per- 





son within the jurisdiction of a State exemp- 
tion from any burdens or charges other than 
such as are equally laid upon all others under 
like circumstances. The Railroad Tax Cases, 
13 Fed. Rep. 722, 733.’’ 








NOTES OF RECENT DECISIONS. 





ConstituTionaL Law — Interstate Com- 
MERCE—StaTe Statutes — OricinaL Pack- 
aGEs.—The United States Circuit Court for 
Tennessee in the recent case of Sawrie v. 
State of Tennessee, applied the law of what 
is known as ‘‘original packages’’ to the im- 
portation of cigarettes. It was held that a 
Tennessee statute entirely prohibiting the im- 
portation or sale of cigarettes is invalid, as 
an interference with interstate commerce, in 
so far as it applies to cigarettes brought into 
the State, from other States er foreign coun- 
tries, and sold in the original packages of 
importation. The court said that ‘‘if the 
State enactment regulating traffic in a par- 
ticular article be in fact a quarantine or an 
inspection statute, and, as such, is aimed at 
something uncommercial, by reason of its 
state or condition, such as articles infected, 
or disguised so as to be a cheat calculated to 
lead a purchaser into buying something he 
did not intend to buy, as in Plumey v. Mas- 
sachusetts, 155 U. S. 461, 15 Sup. Ct. Rep. 
154, the enactment may be upheld as an ex- 
ercise of the police power of the States, and 
nota regulation of commerce. But this Ten- 
nessee statute, inso far as it prevents im- 
portation and sales in the original package by 
the importer, is not a quarantine or inspec- 
tion statute, and is not based upon the state 
or condition of the cigarette. Hennington v. 
Georgia, 163 U. S. 299, 16 Sup. Ct. Rep. 
1086, involved a statute of the State of 
Georgia prohibiting any operation of railroad 
trains on the Sabbath day. It was upheld as 
an exercise of the police power of the State, 
and not a regulation of interstate commerce. 
The opinion contains no language in any way 
modifying the doctrine of Leisy v. Hardin, 
135 U. S. 100, or that of the cases following 
and reasserting the doctrine of that case. 
There is no possible conflict between Hen- 
nington v. Georgia and Leisy v. Hardin. It 
is but another of the class of cases like those 
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considered and distinguished in Bowman v. 
Railway Co., 125 U. S. 465, Leisy v. Hardin, 
and Jn re Rabrer, 140 U. S. 545. The case 
at bar does not fall within that class, and is 
controlled by Leisy v. Hardin, from which it 
cannot be distinguished. The case reported 
in 69 Fed. Rep. 233, under the style of ‘‘In 
re Minor,’’ is not precisely in point, as the 
statute under consideration was purely a 
revenue enactment. In Iowa v. McGregor, 
76 Fed. Rep. 956, a police statute precisely 
like the Tennessee act, except for a proviso 
that the act should not apply to jobbers do- 
ing an interstate business with customers out- 
side the State, was held to be invalid, so far 
as it applied to sale by the importer in orig- 
inal packages. 





CoRPORATIONS—INSOLVENCY PREFERENCES. 
—In Colorado Fuel & Iron Co. v. Western 
Hardware Co., 50 Pac. Rep. 628, decided by 
the Supreme Court of Utah, it appeared that 
defendant, a corporation, made an assignment 
of its property to M for the benefit of its 
creditors, and made the Commercial Bank of 
Provo a preferred creditor. S, who owned 
60 of the 300 shares in the defendant corpo- 
ration, and who was one of its stockholders, 
was also president and director of the bank 
which was made a perferred creditor, and 
held 195 of the 750: shares of bank stock; his 
wife holding at the same time 50 shares of the 
same stock. It was found that the assign- 
ment was bona fide, without intention to de- 
fraud creditors; that the vote to make the 
bank a preferred creditor was by the unani- 
mous vote of the directors, including S, and 
sanctioned by all the stockholders; that the 
preference was not made for the individual 
benefit of S; that the bank was not a stock- 
holder in the defendant corporation ; and that 
the defendant company contemplated a cessa- 
tion of its business and was insolvent at the 
time. It was held that under these circum- 
stances the double relation of S, as director 
and stockholder of both corporations, would 
not render the assignment fraudulent and 
void, when the same result would have been 
reached had he refrained from voting. The 
case of Manufacturing Co. v. Hutchinson, 11 
C. C. A. 320, 63 Fed. Rep. 496, was ap- 
proved, but distinguished. 





Raitroap Company — Frxine RarLtroap 





Ratses.—The Supreme Court of Michigan has, | to remove them, is revoked by the death of 


in the case of Steenerson v. The Great North- 
ern R. R. Co., 72N. W. Rep. 713, consid- 
ered the controverted question as to the 
length to which the State may go in fixing 
railroad rates, holding that ‘‘the fixing of 
rates is a legislative or administrative act, not 
a judicial one,and * * * the court can- 
not place itself in the shoes of the commis- 
sion, and try de novo the question what are 
reasonable rates; and on appeal * * * the 
court can review the acts of the commission 
only so far as to determine whether the rates 
fixed by it are unreasonable and confiscatory, 
and to what extent, in much the same man- 
ner as an appellate court determines whether 
or not the verdict of a jury is excessive and 
to what extent.’’ The court further held 
‘“‘that in finding the amount of capital on 
which a corporation had aright to earn a 
reasonable income, what it would cost to re- 
produce the property is the sole measure, not 
the securities issued upon it.’’ The rates 
fixed by the commission in the case under re- 
view were such as would produce 2 1-2 per 
cent. net income on the cost of reproducing 
the terminals, and five per cent. net income 
on the cost of reproducing the rest of the 
road, and the court held that, under the cir- 
cumstances, that was a fairly liberal income, 
and the rates fixed by the commission were 
not disturbed. 





SaLe oF Growine TreEs—LicensE—ReEvo- 
caTion.—In Spoey v. Evans, 48 N. E. Rep. 
355, before the Supreme Court of Indiana, 
the appellee sued the appellant, and recov- 
ered in damages for a trespass by the appel- 
lant, in entering upon lands of the appellee, 
as alleged, and cutting and removing there- 
from a hedge fence standing upon and grow- 
ing in the soil of said lands. One answer to 
the complaint was that the appellant had pur- 
chased the hedge from the appellee’s mother, 
in her lifetime; that appellee inherited the 
lands in question from his mother, and had 
knowledge of said purchase, but had not for- 
bidden the appellant to remove said hedge. 
The trial court sustained a demurrer to the 
answer, and that ruling presented the queg- 
tion for review. The court held that an oral 
sale of growing trees is merely a license to 
remove them; and that an unexecuted parol 
sale of growing trees, being merely a license 
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the licensor. Citing the following authorities : 
Owens v. Lewis, 46 Ind. 488; Armstrong v. 
‘Lawson, 73 Ind. 498; Cool vy. Lumber Co., 
87 Ind. 531; Hawley v. Smith, 45 Ind. 183; 
Hunt v. Rousmanier’s Admrs., 8 Wheat. 174; 
Carter v. Page, 26 N. Car. 424; De Haro v. 
U. S., 5 Wall. 599; Putney v. Day, 6 N. H. 
430; 5 Lawson, Rights, Rem. & Prac. sec. 
2674; Ruggles v. Lesure, 24 Pick. 187; 
Carleton vy. Redington, 1 Fost. (N. H.) 291; 
Johnson v. Carter, 16 Mass. 443. Appel- 
lant’s counsel relied upon Rogers v. Cox, 96 
Ind. 158, as holding a parol license irrevo- 
cable, but the court said that ‘‘that case in- 
volved the verbal sale of a house, treated as 
personal property, and it was held that the 
sale raised an implied license to remove the 
house, such license not being irrevocable be- 
fore the lapse of a reasonable time in which 
such removal might be made. Wedo not 
therefore regard that case as authority in the 
present case.”’ 





License —AssiGNMENT—TERMINATION—Es- 
TOPPEL. — That a mere license or personal 
privilege to use a room in a house is not as- 
signable and terminates by an attempted sale 
thereof is shown by the decision of Bates v. 
Duncan, 42 S. W. Rep. 410, recently de- 
cided by the Supreme Court of Arkansas. 
They hold in that case that where trustees 
buy a lot, and on it proceed to erect a school 
house, and, by arrangement between them 
and a Masonic lodge, the lodge agress to 
build a second story to the building, it to 
have, use, and occupy the same, it being un- 
derstood, though not expressly provided, 
that it is to use it as a lodge room, and after- 
wards the trustees execute an instrument 
guarantying to the lodge the exclusive right 
to use and occupy said room, together with 
the right of ingress and egress, at such times 
as the lodge may designate, a mere personal 
privilege is granted the lodge, which it can- 
not assign. The court says in part: 


The evidence in the case is not before us, except as 
the facts are stated in the findings of the circuit 
judge. On this point he found that, ‘“*by an arrange- 
ment and agreement entered into between the lodge 
and the appellant trustees, the lodge agreed to fur- 
nish the money and build asecond story to said build- 
ing, the floor for the same, and one-half the roof, the 
said lodge to have, use, and occupy the said second 
story. It was understood that it was going to use the 
same as a lodge room, though no limitation of its use 
to that purpose, or of the right of the lodge to rent or 
sell the same, wag entered into.” We understand 
from this finding that the lodge paid nothing for the 





"ots, and took no interest in them, but was permitted 
to build a second story upon the school building 
owned by the trustees, and to ‘‘have, use, and occupy 
the same.” Although there was no express limita- 
tion upon the power of the lodge to sell, still we are 
of opinion that, under the facts found by the court, 
the law itself affixed a limitation. In other words, we 
are of the opinion that the authority granted to the 
lodge to erect and to “‘have, use, and occupy” the sec- 
ond story was a personal right, conferred upon the 
lodge, and not assignable. We are confirmed in this 
view by the instrument of writing, which was after- 
wards executed by the trustees, and delivered by 
them to the lodge, and is included in the court’s find- 
ings of fact. This instrument, which is set out in the 
statement of facts, guaranties to said lodge “the ex- 
clusive right to use and occupy said room, together 
with the right of ingress and egress, at any and all 
such times as said lodge or its representatives may 
designate.”” The parol agreement did not convey any 
title to the lodge, aud this written instrument does 
not pretend to convey any, but only grants the right 
to use and occupy. There is in it no mention of as- 
signees, successors, or use of other words evincing an 
intent to extend the right to others beyond the mem- 
bers of the lodge to give the lodge authority to assign 
their interest in the building. On the contrary, the 
understanding was that the lodge wanted it for a 
lodge room, and the grant of the right to use and oc- 
cupy is to the lodge and its representatives, thus 
showing that the grant was a personal privilege to the 
lodge. Both the lodge and the school district seem to 
have recognized the fact that the lodge had no title or 
interest in the land beyond the mere license to use 
and occupy this second story. The lodge took no con- 
veyance from the trustees, but, in erecting this sec- 
ond story, acted upon a parol agreement, and after- 
wards accepted a writing, which conveyed no title, 
but only gave the right to use and occupy. When the 
lodge sold to the school district, although it was a 
cash transaction, no deed or writing such as is com- 
mon in conveyances of land was given, but the trans- 
fer was made by a parol agreement; thus evincing a 
tacit understanding that possession was all the lodge 
had to convey, and thatit owned no interest in the 
land requiring a written conveyance. These facts 
strengthen the conviction that the extent of the inter- 
est of the lodge in this property was only a license to 
use and occupy. Buta license granted by the owner 
of land for another to erect a building thereon, with 
right to use and occupy it, and with privilege of in- 
gress and egress, conveys only a personal right to the 
grantee, and is not assignable. Jackson v. Babcock, 
4 Johns. 418; Harris v. Gillingham, 6 N. H.9; Prince 
v. Case, 10 Conn. 375; Jamieson v. Millemann, 3 Duer, 
255; Dark v. Johnston, 55 Pa. St. 164; Pearson v. 
Hartman, 100 Pa. St. 84; Washb. Easem. (4th Ed.) 17. 
**A man,” says Judge Strong,in Dark v. Johnston, 
supra, “‘may well accord a privilege upon his lands to 
one person which he would refuse to all others. 
Hence it is held that a personal license is not assign- 
able, and that an assignment by a licensee determines 
his right. He may abandon or release. He 
cannot substitute another to his right.’”’? And in that 
case, although the licensee had expended money and 
made such valuable improvements upon the faith of 
his license that the court was of the opinion that the 
license as to him had become irrevocable, still it held 
that his rights were terminated by the sale, and that 
such sale conferred no rights in the property to his 
grantees. 
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PENALTIES AND LIQUIDATED DAM- 
AGES. 


§ 1. Distinction between Penalties and 
Liquidated Damages.—If a bright young 
man, just out of law school, were asked to 
state the distinction in the law of contracts 
between penalties and liquidated damages, 
he would deliver himself of a mess of jargon 
which no layman and few lawyers could un- 
derstand. He would probably say that when 
the parties to a contract agree that, in case of 
a breach by one or the other of them, a stated 
sum shall be paid, or a stated forfeiture in- 
curred, the courts will sometimes hold that 
this sum is a penalty agreed upon by the par- 
ties for the purpose of securing the perform- 
ance of the contract, which penalty the courts 
will relieve against, and require the party 
suing upon the contract to prove his actual 
damages; and will sometimes hold that it is 
liquidated damages, and will, on the breach 
of the contract being proved, render judg- 
ment for those damages. Then, if he were 
asked to state whether the courts undertake 
to interpret the contracts of parties as the 
parties themselves understood them, he would 
unhesitatingly say ‘‘yes;’’ he would say that 
whether a stipulation is a stipulation for a 
penalty or for liquidated damages, is to be 
determined as a matter of interpretation, but 
according to certain artificial rules of inter- 
pretation which the courts have, from time 
to time, laid down. Then, if he were asked 
to state what kinds of stipulations for dam- 
ages ought to be treated as penalties and 
what as liquidated damages, he would admit 
that the question plunges him into a vortex 
of chaos, contradiction and uncertainty. If, 
in addition to this, he were asked to explain 
how a contract which the courts set aside be- 
cause it is a contract for a penalty is admitted 
to have been agreed upon by the parties to 
secure the performance of their agreement, 
he would probably roll his eyes with a wise 
gravity and deliver himself of some of the 
judicial gibberish with which this subject is 
loaded down. When prodded with the fur- 
ther question how it is that a stipulation in a 
contract which the courts treat as null, and 
which the parties to the contract, being pre- 
sumed to know the law, must know that the 
courts will treat as null, was put by them into 
the contract to secure its performance,—in 





short, how is it that security does not secure,— 
if he were inclined to be skeptical or pessi- 
mistic he could begin to doubt whether the 
common law is, in all its branches, the 
‘twisdom of ages,’’ or whether itis not, in 
some of its titles, the folly of ages. Jeremy 
Bentham is credited with the statement that 
the practice of the law sharpens but does not 
enlarge the human understanding. The judges 
who have built up the mass of confusion and 
insanity on this subject of penalties and liqui- 
dated damages had their training in the sub- 
tleties, the shrewd maneuvering and the skill- 
ful fencing of forensic practice. One half of 
the time on the wrong side, their minds be- 
came trained to dismiss moral considerations 
from their reasoning to such an extent that, 
when endeavoring to reach a just result, they 
preferred to reach it by a crooked and de- 
vious, rather than by a straight and direct 
route. The whole mass of legal fictions il- 
lustrates this truth. Instead of overruling, 
in direct terms, a worn out principle of law, 
they would profess to admit its existence 
while resorting to a device known to be a 
sham, and professed to be such, to enable 
them to steer around it. 

§ 2. Courts will not Enforce Unconscion- 
able Contracts as to Damages.—The founda- 
tion of this doctrine of a distinction between 
penalties and liquidated damages lies in pub- 
lic policy. The real meaning of it is that the 
sovereign will not enforce contracts which 
are contrary to public policy; that among 
those contracts are contracts agreeing upon 
an unjust, extravagant or unconscionable 
quantum of damages in case of a breach ; that 
where parties make such contracts, and one 
of them endeavors to enforce the stipulation 
against the other, the courts refused to be 
used for that purpose; they discharge the 
stipulation, disregard the agreement of the 
parties, and require the plaintiff to prove up 
his actual damages, and give him judgment 
for that and no more.' If the judges had 
put the rule squarely upon this ground—upon 
the ground that the sovereign, through its 
courts of justice, will not enforce unconscion- 
able agreements as to damages, the whole 


1 That a few of the courts put the doctrine on this 
ground, see Davis v. Freeman, 10 Mich, 188; Clem- 
ents v. Schuylkill, etc. R. Co., 182 Pa. 445, 458; Gay 
Man. Co. v. Camp, 25 U.S. App. 184, 18 C. C. A. 187, 
65 Fed. Rep. 794, 68 Fed. Rep. 67; Jennings vy. Mille 
(Tex. Civ. App.), 82 S. W. Rep. 24. 
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matter would have been simple and plain, and 
the books of the law would not be loaded 
down with the intertangled, incongruous and 
disgraceful mass of decision and dicta upon 
this subject. But they preferred to pretend 
to enforce the contracts which the parties had 
really made, by interpreting them to mean 
something different from what the parties had 
plainly expressed. If the judges had put it 
upon its true ground, that ground would have 
agreed with the policy of the usury laws, in 
which the State, through its legislature, says 
that no more than a certain percentage shall 
be taken for the hire or forbearance of money. 
It would also have concurred with the popu- 
lar understanding, and would hence have 
been divested of all its mystery; for if A 
should agree to pay a certain sum of money, 
or do a certain act for the benefit of B, in de- 
fault of which he would forfeit his life to B, 
or would sell himself into perpetual slavery to 
B,—the most ignorant man would say that 
such a contract cannot be enforced. But 
this is only a strong illustration of what is 
evidently a part of that residuary mass of 
custom and habit of thought and acting which 
forms the ground work of the common law of 
this and every other people. Clearly, it is a 
partof that law that contracts for unconscion- 
able damages will not be enforced in the 
courts of justice. 

§ 3. How the Distinction between Penal- 
ties and Liquidated Damages Arose.—Un- 
questionably, the doctrine of a distinction 
between what in this relation is called a 
penalty and what is called liquidated dam- 
ages had its origin in the paternalism of the 
British government, manifested in various 
ways in acts of Parliament and through the 
court of chancery. Parliament, untram- 
meled by the restraints of a written constitu- 
tion, undertook to do all sorts of things which 
our legislatures cannot do; such as regulat- 
ing the price of labor, the price of bread, 
and even the clothing and domestic habits of 
the people; and the chancellor, wielding the 
power of the king as parens patric, under- 
took, in accordance with theories that had 
their origin in the breasts of ecclesiastics, to 
administer a mild benevolence in the place 
of the rigorous justice of the common law, 
by relieving parties from the hardships of 
their improvident contracts, as by setting 
aside forfeitures, and the like. All the 








historical disquisiticns upon this subject 
which have come under my notice concede 
that the doctrine had its origin in the prac- 
tice of the-court of chancery of relieving 
against penalties and forfeitures, and that 
in later times the courts of law took it up ;? 
so that now there is no substantial distinction 
between the principles applied in courts of 
equity and in courts of law upon this sub- 
ject. This ancient paternalism would be 
well enough, even in modern times, if it 
limited itself to setting aside, or refusing to 
enforce, stipulations for unconscionable dam- 
ages. But, as actually administered in the 
courts, it does not so limit itself. Proceed- 
ing on fictitious rules of interpretation, while 
pretending to be making an effort to ascer- 
taining the real meaning of the parties, the 
courts have swamped themselves in all man- 
ner of difficulties, floundering in which their 
judgments result in setting aside fair bar- 
gains as to damages in cases where the dam- 
ages are incapable of assessment, as well as 
unconscionable or extravagant bargains in 
cases where the damages are capable of as- 
sessment. 

§ 4. Relation of this Doctrine to the 
Modern Doctrine of ‘‘Freedom of Contract,’ 
—While the judges are mouthing the ancient 
jargon upon this subject, and are every day 
setting aside fair agreements which par- 
ties who are sui juris and dealing with each 
other at arms’ length have made, as to the 
damages which shall be paid for a breach of 
a contract into which they have entered, 
such damages not being assessable though 
known to the parties to be great,—the same 
judges are building up a new doctrine, the 
modern doctrine of ‘‘freedom of contract.’’ 
They are erecting this doctrine upon a con- 
stitutional foundation. They find warrant 
for it in that provision of the fourteenth 
amendment to the federal constitution which 
prohibits the States from depriving any per- 
son of ‘‘liberty or property without due 
process of law.’’ They hold that the word 
‘‘liberty,’’ in this instrument, includes what 
is called ‘‘liberty of pursuit’’ or ‘‘liberty of 
contract,’’® although the same word in the 


2 A brief history of the growth of the doctrine, show- 
ing how it originated in the practice of the court of 
chancery of relieving against penalties and hard bar- 
gains, with a citation of some of the ancient cases, is 
given by Lord Justice Kay, in Law v. Local Board 
(1891), 1 Q. B. 127, 183, C. A. 

8 Allgeyer v. Louisiana, 165 U. S. 578. 
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ancient fourteenth amendment — in the 
Magna Charta of King John—was always un- 
derstood to refer to freedom from bodily re- 
straint. And they hold that the same pro- 
vision in the fifth amendment to the federal 
constitution, which is merely a limitation 
upon the powers of congress and the general 
government, has the same meaning, and 
operates to prevent the congress and the 
general government from abridging ‘‘freedom 
of contract’’ or ‘‘freedom of pursuit.’’* This 
new doctrine of ‘‘freedom of contract’’ is 
based upon the obvious conception that the 
immunity against being deprived of prop- 
erty without due process of law, necessarily 
includes an immunity against being deprived 
of the right to make and take contracts by 
which property is acquired and preserved, 
without the like due process of law. The 
new doctrine, applied ina variety of situa- 
tions, is that persons who are swi juris have 
the constitutional right to make their own 
contracts; that, except in respect of con- 
tracts which are opposed to sound morals or 
to a sound public policy, the legislature can 
not deprive them of that right. In the face 
of this new doctrine of ‘‘freedom of con- 
tract’’ what becomes of the ancient doctrine 
which allows courts to set aside fair con- 
tracts between competent parties by which 
they have agreed upon the damages which 
shall be paid for the breach? If the courts 
will not allow the legislature to abridge the 
freedom of contract because of constitutional 
restraints, what right have the courts to do 
it themselves? Clearly, if the legislature can- 
not do it, the courts ought not to do it, by 
saying that, although they have made a con- 
tract it shall not be interpreted according to 
their plain intent in making it, nor carried 
out according to that intent. Neither the 
legislature nor the courts ought to say to 
two solvent merchants: ‘‘You shall not 
agree together, for a consideration, that one 
of you will refrain from doing an act plainly 

4 See United States v. Lee, 106 U.S. 196; Clark y. 
Mitchell, 64 Mo. 564, and 69 Mo. 627. 

5 State v. Loomis, 115 Mo. 307, 319; Com. v. Perry, 
155 Mass. 117, 28 N. E. Rep. 1126; Godcharles v. Wige- 
man, 113 Pa. 481; State v. Goodwill, 38 W.Va. 179; 
State v. Coal & Coke Co., 33 W. Va. 188; Millett v. 
People, 117 Ill. 294; Frorer v. People, 141 IIl. 171, 31 
N. E. Rep. 395; Ritchie v. People, 155 Ill. 98; Low v. 
Rees Printing Co., 41 Neb. 98,59 N. W. Rep. 362; 
Coal Co. v. People, 147 Ill. 66; Ramsey vy. People, 142 


Ill. 380; Leep v. Railway Co., 58 Ark. 407, 416, and 
cases there cited. 





injurious to the other, and that if he violates 
the agreement he shall pay to the other a 
stated sum of money, not shown to be un- 
conscionable or disproportionate to the dam- 
ages inflicted.’’ A little reflection will make 
it obvious that these two doctrines, the doc- 
trine of freedom of contract and of penalties 
and liquidated damages, are really opposing 
and irreconcilable doctrines. The amazing 
thought about it is that they are built up side 
by side and in plain sight of each other by 
the same courts. They stand frowning against 
each other, like two hostile battle towers in 
the times of Alexander or of Hannibal. 

§ 5. Cases in which the Courts Profess 
to Allow the Parties to Make their Own Con- 
tracts as to Damages.—The courts do, how- 
ever, in many cases, carry out their profes- 
sion of allowing parties who are sui juris to 
make their own agreements as to the dam- 
ages which shall be paid for a breach of a 
given contract, covenant or stipulation, where 
the damages inflicted by the breach of the 
contract, covenant or stipulation, are in their 
nature incapable of measurement, assessment 
or estimation, and where it does not appear 
that the amount, agreed upon by the parties 
is extravagant or unconscionable,—that is to 
say, out of proportion to any fair conception 
of the actual damage done. A great array of 
cases can be eited where the courts have either 
declared or acted upon this principle, or 
both. The limits of this article preclude any 
attempt to analyze them.® 


6 Brennan v. Clark, 29 Neb. 385, 393; Cushing v. 
Drew, 97 Mass. 445; Tingley v. Cutler, 7 Conn. 291; 
Hamilton v. Overton, 6 Blackf. (Ind.) 206; Leggett v. 
Mutual Ins. Co., 50 Barb. (N. Y.) 616; Williams v. 
Green, 14 Ark. 315, 328; Durst v. Swift, 11 Tex. 2738, 
282; Gobble v. Linder, 76 Ill. 157, 159; Hise v. Fister, 
17 Iowa, 28; Ryan vy. Martin, 16 Wis. 57; Pettis y. 
Bloomer, 21 How. Pr. (N. Y.) 317; Studabaker y. 
White, 31 Ind. 211, 215; Reilly v. Jones, 1 Bing. 302; 
Knapp v. Maltby, 18 Wend. 587; Dakin v. Williams, 
17 Wend. 447, 22 Wend, (N. Y.) 201; Mills v. Paul 
(Tex. Civ. App.), 30S. W. Rep. 558; Miller v. Elliott, 
1 Ind. 484, 488; Holmes v. Holmes, 12 Barb. (N. Y.) 
187; Beale v. Hayes, 5 Sandf. (N. Y.) 640, 644; Tarde- 
veair v. Smith, Hardin (Ky.), 175; Westerman vy. 
Means, 12 Pa. St. 97; Downey v. Beach, 78 Ill. 53; 
Dwinell v. Brown, 54 Me. 468; Atkins v. Kinner, 4 
Exch. 776; Sainter v. Ferguson, 7 C. B. (M. G. &S8.) 
716, 780; Dennis v. Cummins, 8 Johns. Cas. 297, 298; 
Hasbrouck v. Tappen, 15 Johas. (N. Y.) 200; Bagley 
v. Peddie, 5 Sandf. (N. Y.) 192, 194,16 N. Y. 469; 
Lange v. Werk, 2 Ohio St. 619, 583; Orr v. Churchill, 1 
H. Bl. 227, 282; Barton v. Glover, Holt N. P. 48; Cris- 
dee v. Bolton, 3 Car. & P. 240; Farrant v. Olmins, 3 
Barn. & Ald. 692; Wolf Creek Co. v. Shultz, 71 Pa. St. 





180; Rolfe v. Peterson, 2 Bro. P. C. 4386; Hodges v. 
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§ 6. Use of the Words ‘‘Penalty,’’ ‘‘ Penal 
Sum,” and ‘‘Liquidated Damages’’ not Im- 
portant.—In determining whether a stipula- 
tion for damages is in the nature of a penalty 
and hence to be disregarded, or whether it is 
a stipulation for liquidated damages and 
hence to be enforced, the professed canon of 
construction is to consider, with reference 
to the circumstances surrounding the case 
and the object manifestly sought to be ac- 
complished, what the purpose of the parties 
really was. With this end in view, the 
technical language employed by them will 
not be held conclusive; but the court may 
hold that they intended liquidated damages 
where they used the word penalty, and may 
hold that they intended a penalty where they 
used the words liquidated damages.’ 


King, 7 Met. (Mass.) 583; White v. Dingley, 4 Mass. 
433; O’Donnell v. Rosenberg, 14 Abb. Pr. 59; Lynde 
y. Thumpson,2 Allen (Mass.), 456, 459; Curtis v. 
Brewer, 17 Pick. (Mass.) 513; Peine v. Weber, 47 Ill. 
41; Brown v. Maulsby, 17 Ind. 10, 12; Bright v. Row- 
land, 3 How. ( Miss.) 398; Lightuer v. Menzel, 35 Cal. 
452; Leary v. Laflin, 101 Mass. 334; Hussey v. Roque- 
more, 27 Ala. 281, 289; Allen v. Brazier, 2 Bailey (S. 
C.), 293; Ivinson v. Althrop, 1 Wy. T. 71; Harris v. 
Miller, 6 Sawy. (U. 8S.) 319, 8323; Williams v. Vance, 9 
8. C. 344; Knowlton v. McKay, 29 U. Can. C. P. 601; 
Gainsford v. Griffith, 1 Wm. Saund. 51; Craig v. Dil- 
lon, 6 U. C. (Ont.) App. 116; McPhee v. Wilson, 25 U. 
C. Q. B. 169; Archbold v. Wilson, 32 U. C. Q. B. 590; 
Hamilton v. Moore, 33 U. C. Q. B. 100, Id. 520; Hoag- 
land v. Segur, 38 N. J. L. 230, 239; 1 Suth. Dam. 505, 
and casesin note 5; 2 Greenl. Ev. sees. 258, 259; 3 
Pars. Contr. 164, note 6; Cochran v. People’s Ry. Co., 
118 Mo. 360; Morse v. Rathburn, 42 Mo. 594; Basye v. 
Ambrose, 28 Mo. 39; Long v. Towl, 42 Mo. 550; Burk 
v. Dunn, 55 Ill. App. 25; Boyce v. Watson, 52 III. 861; 
Sanders v. Carter, 91 Ga. 450, 17 S. E. Rep. 245; Wallis 
Iron Works v. Monmouth Park Asso., 55 N. J. L. 132; 
Clement v. Cash, 21 N. Y. 257; Chase vy. Allen, 13 Gray 
(Mass.), 42, 45; Hall v. Crowley, 5 Allen (Mass.), 304; 
Mundy v. Culver, 18 Barb. (N. Y.) 836; Nobles v. 
Bates, 7 Cow. (N. Y.) 306, 309; Esmond v. Van Ben- 
schotten, 12 Barb. (N. Y.) 365, 374; Fletcher v. Dyche, 
2 T. R. 32; Gammon v. Howe, 14 Me. 250, 254; ‘Mott v. 
Mott, 11 Barb. (N. Y.) 127; Lowe v. Peers, 4 Burr. 
2225; Smith v. Smith, 4 Wend. (N. Y.) 468; McPher- 
son v. Robertson, 82 Ala. 459, 462; Pierce vy. Jung, 10 
Wis. 30; Powell v. Burroughs, 54 Pa. St. 329; Watts 
v. Sheppard, 2 Ala. 425, 445; Kemble v. Farren, 6 
Bing. 141; Kelso v. Reed, 145 Pa. 606; Ward v. Hud- 
son River, ete. K. Co., 125 N. Y. 230,235; Tode v. 
Gross, 127 N. Y. 480; Fasler v. Beard, 39 Minn. 32; 
Clements vy. Schuylkill, ete. R. Co., 182 Pa. 445. 

7 Moore v. Platte County, 8 Mo. 467; Morse v. Rath- 
burn, 42 Mo. 594; Cochran v. People’s Ry. Co., 113 
Mo. 359, 862; Gower v. Saltmarsh, 11 Mo. 278; Tilley 
v. American Building, ete. Asso., 52 Fed. Rep. 618; 
Davies v. Penton, 6 Barn. & Cres. 216, 224; Sainter v. 
Ferguson, 7 C. B. 716; Dakin v. Williams, 17 Wend. 
448; Streeter v. Rush, 52 Cal. 67, 71; Dwinell v. Brown, 
54 Me. 468; Tinkham v. Sartori, 44 Mo. App. 659, 663; 
Main v. King, 10 Barb. (N. Y.) 59, 62; Wallis v. Smith, 





§ 7. Covenant to do Various Things of 
Varying Degrees of Importance, etc. — One 
of the artificial rules of interpretation which 
the judges have applied to contracts of this 
kind is that, where the covenant is to doa 
number of things of varying degrees of im- 
portance, or in respect of some of which the 
damages may be comparatively small while 
in respect of others large, or while in respect 
of some of the things the damages for a 
breach may be capable of estimation by a 
known rule, although in others not,—then 
the parties are to be deemed to have intended 
a penalty, and not liquidated damages,—that 
is to say, they are to be deemed to have in- 
tended nothing, or to have intended that the 
party shall prove up his damages exactly as 
though the stipulation as to the amount of 
damages had never been put into the con- 
tract. This rule, if it can be called a con- 
sistent rule, has been variously stated in 
various cases. The writer has, in the above 
language, made what seems to him the most 
comprehensive statement of it that can be ex- 
tracted from the cases. In laying down this 
rule, the judges have frequently dwelt upon 
the injustice of awarding the entire sum 
agreed upon, when it is large, for a breach of 
some of the minor stipulations,—holding that 
the parties are not be deemed to have in- 
tended such a result. An analysis of these 
cases will show that the doctrine laid down 
in them applies only in case the contract ex- 
hibits on its face some one or other of the 
following conditions: 1. That the things 
agreed to be done were of varying degrees of 
importance; or 2. That, in respect of som2o0 

them, the damages for a breach are ascertain- 
able by a known rule,—as where some of them 


21 Ch. Div. 248, 249; Kemble v. Farren, 6 Bing. 141; 
Jones v. Price, 138 Mees. & W. 695; Law v. Local Board 
(1891), 1 Q. B. 127, 181, 182; Ward v. Hudson River, 
etc. Co., 125 N. Y. 280; Tode v. Gross, 127 N. Y. 480, 
487; Keeble v. Keeble, 85 Ala. 552. 

8 Some of the cases which contain expressions of it 
are: Gower v. Saltmarsh, 11 Mo. 273; Moore vy. 
Platte County, 8 Mo. 469; Basye v. Thomas, 28 Mo. 39; 
Hamer v. Bridenbach, 31 Mo. 49; Morse v. Rathburn, 
42 Mo. 594, 601; Long v. Towl, 42 Mo. 550; Kemble v. 
Farren, 6 Bing. 141, 147; Staples v. Parker, 41 Barb. 
(N. Y.) 650, 652; Niver v. Rossman, 18 Barb. (N. Y.) 
50; Nash v. Hermosilla, 9 Cal. 589; MePherson v. Rob- 
ertson, 82 Ala. 459; Hooper v. Savannah, etc. R. Co., 
69 Ala. 529, 585; Magee v. Lavell, L. R.9C. P. 107; 
Dailey v. Litchfield, 10 Mich. 29; Jaquith v. Hudson, 
5 Mich. 123; Trustees v. Walrath, 27 Mich. 232; 
Dimech v. Corlett,2 Moore P.C. 199; Bagley v. Ped 
die, 5 Sandf. (N. Y.) 192. 
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call for the payment of money; or 3. That 
the things agreed to be done were of differ- 
ent kinds or sorts, and did not make in the 
aggregate one general thing; or 4. That the 
things agreed to be done called for affirma- 
tive acts, and were not negative covenants. 
In common with every other doctrine grow- 
ing out to this complicated subject, the 
doctrine of this section has been denied and 
by eminent judicial authority. As late as 
the year 1891 that eminent equity judge, Sir 
George Jessel, M. R., said, ‘‘there is neither 
authority nor principle for any such doc- 
trine.’’® 

§ 8. Exceptions where the Various Things 
make an ‘‘ Event of Multitude.’’—The rule of 
the last preceding section has been restrained, 
by some of the best considered judgments, to 
cases where the things agreed to be done are 
of different kinds or sorts, and do make, in 
the aggregate, one general thing,—in which 
latter case the stipulation is construed as a 
stipulation for liquidated damages, and the 
courts enforce the contract as the parties 
made it. In such cases, whenever the party 
crosses the prohibited boundary and does a 
single act which may be characterized as a 
part of the general ‘‘event of multitude,”’ 
then the contract is violated and he is liable 
to pay the stipulated amount to the other 
party; as where a surgeon, selling out his 
practice, agrees not to resume practice within 
a stipulated territory, and afterwards crosses 
the bounds into that territory and operates 
upon a single patient ;!° or where the stipula- 
tion is not to run or use for hire any stage- 
coach, or omnibus, or other carriage, or 
otherwise ply for hire on any part of a cer- 
tain road; or where a surgeon, dissolving 
partnership with another, stipulates not to re- 
engage in practice in no less than nine differ- 
ent particulars.” 

§ 9. Exception in Case of Negative Cov- 
enants.—Although a few cases ignore any 
distinction between affirmative covenants to 
do certain things and negative covenants to 
refrain from doing certain things, with refer- 


9 Law v. Local Board (1891), 1 Q. B. 127,C. A. See 
also Catton vy. Bennett, 51 L. T. 70. 

10 Reynolds v. Bridge, 6 El. & Bl. 528. Other cases 
recognizing or applying this doctrine are Hammer v. 
Breidenbach, 31 Mo. 49,52; Cushing v. Drew, 97 Mass. 
445, 446. 

1) Leighton v. Wales, 3 Mees. & W. 545. 

12 Mercer v. Irving, El. Bl. & El. 563, 27 L. J. (Q. 
B.) 291; 5 Jur. (N.S.) 148. 





ence to the question whether the rule that 
where the stipulation relates to several differ- 
ent things, the contract is to be considered as 
a contract fora penalty, yet almost the en- 
tire weight of judicial authority is to the ef- 
fect that this rule of interpretation, so called, 
does not apply in the case of covenants to re- 
frain from doing certain things. The under- 
lying reason for this distinction between af- 
firmative and negative covenants is that in 
most cases it is more difficult to keep an 
affirmative than a negative covenant. The 
hopeful feelings of a party may induce him to 
agree to do something which proves to be be- 
yond his powers. Shall he suffer an uncon- 
scionable forfeiture for his failure? On the 
other hand, it is easy for him, at least in most 
cases, to sit still and refrain from doing a 
particular thing. Most of the cases under 
this head have been agreements, on selling 
out a business or an interest in a business, 
not thereafter to engage in injurious competi- 
tion with the purchaser, or in case of breach 
to pay a stipulated sum as damages. The 
courts have enforced these agreements with- 
out reference to whether they were agree- 
ments to refrain from doing a single thing, or 
to refrain from doing a number of different 
things of a similar character; though here, 
as upon every other feature of this doctrine, 
sporadic decisions may be found to the con- 
trary." 

§ 10. Conclusion.—My conclusion with 


13 Green v. Price, 13 Mees. & W. 695, affirmed on 
error, 16 Mees. & W. 346; Galsworthy v. Strutt, 1 
Exch. 658; Studabaker v. White, 31 Ind. 211, 214; 
(citing Atkins v. Kinnier, 4 Exch. 776); Cotheal v. 
Talmage, 5 Seld. 551, affirming,1 E. D. Smith, 578; 
Graselli v. Lowden, 11 Ohio St. 349; Hamilton v. Over- 
ton, 6 Blackf. (Ind.) 206; Duffy v. Shockey, 11 Ind. 70. 
The following cases illustrate this doctrine: Muse v. 
Swain. 2 Lea (Tenn.), 251; Spicer v. Hoop, 51 Ind. 
635; Dakin v. Williams, 17 Wend. (N. Y.) 448, 
affirmed, 22 Wend. (N. Y.) 201; Dunlop v. Gregory, 
10 N. Y. 241; Mott v. Mott, 11 Barb. (N. Y.) 127; 
Atkyns v. Kinnier, 4 Exch. 776; Rawlinson v. Clarke, 
14 Mees. & W. 187; Reynolds v. Bridge, 6 El. & Bl. 
528; Green v. Price, 18 Exch. 695; Nobles v. Bates, 7 
Cow. (N. Y.) 306; Crisdee v. Bolton, 3 Car. & P. 240; 
Kelso v. Ried, 145 Pa. 606; Keeble v. Keeble, 85 Ala. 
552, 559; Cushing v. Drew, 97 Mass. 445; Tode v. Gross, 
127 N. Y. 480; California, ete. R. Co. v. Wright, 6 Cal. 
517; Lange v. Werk, 2 Ohio St. 519, 535; Pierce v. 
Fuller, 8 Mass. 222; Miller v. Elliot, 1 Ind. 484; Smith 
v. Smith, 4 Wend. (N. Y.) 469, 471; Main v. King, 10 
Barb. (N. Y.) 59, 60; Jones v. Heavens, 4 Ch. Div. 
636; Boyce v. Watson, 52 Ill. App. 361. 

4 Such as Brown v. Phillips, L. R. 10 Ir. 21; Magee 
vy. Lovell, L. R. 9 C. B. 107, 115 (overruled in Wallia 
vy. Smith, 21 Ch. Div. 243). 
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reference to this unsatisfactory subject is this: 
That parties who are competent to contract 
and who deal with each other at arms’ length 
ought to be allowed to make their own con- 
tracts; that, when those contracts are fairly 
made, the courts ought to enforce them ; that 
this conclusion results from that ‘‘liberty of 
contract’’ which the legislature cannot impair ; 
and that it also results from the consideration 
that honesty is the bighest public policy. But 
always subject to this exception: that where 
parties agree to an unconscionable measure 
of damages, the courts will not lend their aid 
to enforce their agreement, but will give the 
suffering party, as nearly as they can, the 
damages which he has actually sustained, 
which damages he must prove. My convic- 
tion is that this branch of our case-made law 
will never assume any considerable dégree of 
sense or consistency until the courts discard 
totally the fictitious rules and theories of in- 
terpretation, some of which I have catalogued 
above, and limit themselves to the simple in- 
quiry whether the damages which the parties 
have agreed upon are so unconscionable that 
they ought not to be enforced; and that, in 
every other case, the courts should enforce 
the contract of the parties as they have made 
it. Subject to this exception, the courts 
ought not to try to make better contracts for 
parties than they have seen fit to make for 
themselves.” 
Seymour D. THompson. 

St. Louis, Mo. 


15 The doctrine that courts ought not to do this is 
expressed in many cases, some of which, after laying 
down the doctrine, actually disregarded it. See, for 
illustration, the following cases: Morse v. Rathburn, 
42 Mo. 594, 603; Cochran v. People’s R. Co., 113 Mo. 
359, 363; Hamaker v. Schroers, 49 Mo. 406, 407; Wallis 
v. Smith, 21 Ch. Div. 241, 254; Lowe v. Peers, 4 Burr. 
2225, (Lord Mansfield); Crisdee v. Bolton, 3 Car. & 
P. 240, 242; Reynolds v. Bridge, 6 El. & Bl. 528, 543, 
544; Astley v. Weldon, 2 Bos. & P. 346; Dakin v. 
Williams, 17 Wend. (N. Y.) 448, 454, affirmed 22 
Wend. (N. Y.) 201; Lange v. Werk, 2 Ohio St. 519, 
683; Brewster v. Edgerly, 13 N. H. 275, 277; Streeter 
v. Rush, 25 Cal. 67, 72; Williams v. Green, 14 Ark. 
315, 319, 327; White v. Dingley, 4 Mass. 433 (Parsons, 
C. J.); Hamilton v. Overton, 6: Blackf. (Ind.) 206; 
Pearson v. Williams, 24 Wend. (N. Y.) 244, 248; Den- 
nis v. Cumming, 3 Johns. Cas. (N. Y.) 298; Clement 
v. Cash, 21 N. Y. 253, 257; Holmes v. Holmes, 12 Barb. 
(N. Y.) 187, 147; Bagley v. Peddie, 5 Sandf. (N. Y.) 
192, 194. 











JUDGE—DISQUALIFICATION. 


CITY OF OAKLAND v. OAKLAND WATER- 
FRONT CO. 


Supreme Court of California, September 13, 1897. 


The fact that a judge is a resident and tax payer of 
a city suing for a valuable piece of land does not make 
him interested, within the meaning of Code Civ. Proc. 
§ 170, providing that no judge shall sit or actin any 
action or proceeding “to which he is a party or in 
which he is interested.” 


McFARLAND, J.: The respondent is a munic- 
ipal corporation. In the complaint it is averred 
that the respondent is the owner in fee of certain 
lands, described as lying in front of said city of 
Oakland, ‘‘below the line of ordinary high tide of 
the Bay of San Francisco ;”’ that appellant ‘‘claims 
some interest and estate in and to said lands”’ ad- 
verse to respondent; and that “this action is 
brought to determine such adverse claim.’’ The 
appellant in its answer denies the title of respond- 
ent, and sets up title in itself. The motion was 
based upon the facts, shown by affidavit and ad- 
mitted to be true, that there are four judges of 
the superior court of Alameda county; that one 
of them was ‘‘an inhabitant and a resident and 
elector of the city of Oakland,’’ and was ‘‘the 
owner of property, real and personal, assessed,”’ 
and subject to assessment and taxation, by the 
city for all municipal purposes; that each of the 
others was an owner ‘‘of property’’ in the city 
assessed, etc., for municipal purposes; and that 
all except one were residents and electors of the 
city. The ground of the motion was that all of 
said judges were disqualified because they were 
owners of property subject to taxation by the city 
of Oakland, and therefore ‘‘interested’’ in the re- 
sult of the action, within the meaning of section 
170 of the Code of Civil Procedure, which pro- 
vides, among other things, that no justice or 
judge shall sit or act in any action or proceeding 
‘*to which he is a party or in which he is inter- 
ested.”’> The court below held that said judges 
were ‘“‘not all of them interested in the said ac- 
tion,” and ‘‘not all of them disqualitied,’’ and for 
that reason denied the motion. The theory of 
the appellant is that, if the respondent should re- 
cover the land sued for, it might be so used as to 
produce some municipal revenue, and thus affect 
to some extent the rate of taxation, as a conse- 
quence of which the taxes which the said judges 
would have to pay on their property might to 
some imaginable extent be lessened, and that 
thus they are interested and disqualified. If any 
one of the judges was not thus disqualified, of 
course the court did not err in refusing to change 
the venue to another county, for the qualified 
judge could try the action; and as it appears that 
three of them merely owned “‘property,”’ of which 
the character and value does not appear, it fol- 
lows, upon the theory aforesaid, that if one of 
them owned some personal property of the value 
of only $10, or $1, he would be disqualified, al- 
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though his interest in reduced taxation would be 
so infinitesimal as to be almost impossible of 
mathematical expression. If this consideration 
is not determinative of the present case in favor 
of the affirmance of the order, it at least shows 
upon what a slender thread the contention of the 
appellant hangs. 

Appellant has certainly cited authorities from 
England and from sister States which give coun- 
tenance to its contention, while respondent has 
cited some of an opposite character; butas no 
case determinative of the question involved in 
favor of appellant has been cited from the decis- 
ions of this court, we are at liberty to consider the 
question upon principle, and in view of the fact 
that, if the contention of appellant be sound, in- 
numerable judgments heretofore rendered in this 
State by judges in the same position as that as- 
serted here of the judges of Alameda county 
would have to be held void, and extreme embar- 
rassment and confusion would follow. In our 
opinion the word “‘interested,”’’ as used in the sec- 
tion of the Code relied on, embraces only an in- 
terest that is direct, proximate, substantial, and 
certain, and does not embrace such a remote, in- 
direct, contingent, uncertain, and shadowy in- 
terest as that asserted as a disqualification in the 
case at bar. The whole theory of the adminis- 
tration of justice in our courts contemplates that 
judges are persons especially educated to habits 
of impartiality and fairness, and it is a necessary 
quality of judicial proceedings that a judge shall, 
in his official conduct, be presumed to be above 
allimproper considerations and motives. Nev- 
ertheless, in contemplation of the truth that in 
extreme cases human frailty might not be over- 
come by trained habits and acquired faculties, it 
is declared by the law that ‘*no man shall 
be a judge in his own cause.” But surely 
that means a cause which is really his own 
cause; not that he must be a formal party 
to the record, but that it must be such a cause 
that a judgment rendered therein would neces- 
sarily and directly and substantially affect his 
personal rights. We cannot conceive that the 
legislature meant to declare that a mere contin- 
gent possibility that some future supposable finan- 
cial condition of a municipality might in a slight 
degree affect a judge as a tax payer would strip 
him of all his personal judicial qualities. The 
case of Mining Co. v. Keyser, 58 Cal. 315, shows 
the kind of interest that does disqualify. There 
the municipality of the city of Marysville had 
brought an action to restrain certain parties from 
washing mining debris into the Yuba river and 
its tributaries, upon the ground that it would 
compel the city to construct additional levees 
and other safeguards at great expense, and also 
that it was injuring, and would, if continued, 
practically distroy, certain lands and buildings 
owned by the city. The respondent, Keyser, was 
judge of the superior court of Yuba county, and 
owned lands on said river opposite said city, and 
the defendants in the action sought by a writ of 








prohibition to prevent him from trying the case. 
The court, in elaborate opinions, states the facts 
in detail, and shows that the very judgment 
which would protect the lands of the city from 
the flow of slickens would also directly and im- 
mediately protect the land of the judge from the 
same evil, and that, therefore, he was interested 
and disqualified. Ross, J.. who delivered the 
main opinion, said: ‘‘If the relief prayed for is 
awarded, the same judgment that stops the flow 
of tailings or debris on the land of the city of 
Marysville stops its flow onto the lands of the re- 
spondent. The very judgment that will *protect 
Marysville will protect him. His interest, there- 
fore, is not merely in the question of law involved 
in the controversy, nor is it uncertain or remote, 
but it is a direct and immediate interest in the 
result of the action.”” In the concurring opinion 
of Sharpstein, J., itis said: ‘‘The grievance of 
which the plaintiff complains is one of which the 
respondent might complain upon the same 
grounds. If the plaintiff can maintain the ac- 
tion now pending in the superior court of which 
the respondent is judge, he might maintain an 
action based upon the same grievance. He 
might have united with the plaintiff in bringing 
this action.”’ From the stress thus put upon the 
peculiar: relation of the judge to the subject- 
matter of the action in that case, it is apparent 
that the court would have considered such inter- 
est as is alleged in the case at bar not as ‘direct 
and immediate,” but as ‘uncertain or remote.’ 

Again, it has been the uniform custom in this 
State for judges to sit in cases when municipali- 
ties in which they were residents and tax payers 
were parties; and as a judgment rendered by a 
disqualified judge is void, and the proceeding 
coram non judice, to maintain the contention of 
appellant would be to upset innumerable judg- 
ments which have stood for many years, and un- 
der which many rights have accrued. A rule in- 
volving such consequences will not be declared 
unless it be required by the inexorable mandate 
of the law. Moreover, necessity demands the 
affirmance of the order. If in the case at bar the 
judges mentioned are disqualified, no judge in 
the State would be qualified. It is averred here 
that the lands in controversy are of great value, 
and that there are improvements on them, of the 
value of ‘‘many hundreds of thousands of dollars.” 
All this immense property is, in the hands of the 
appellant, taxable for State purposes; but, if the 
respondent should prevail in the action, it would 
become municipal property, and not taxable by 
the State. And the judge of the superior court 
in any county of the State, who has property of 
the value of a watch, a bookcase, or a bed, is, 

under appellant’s theory, interested in any case 
the result of which might increase State taxation, 
and therefore disqualified; for, under the theory, 

the extent of his interest is immaterial. And so 

in the case at bar the appellant is seeking to take 

the case away from a judge whose alleged inter- 

ests are with one party to a judge whose interests 
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are with the other party. The order appealed 
from is affirmed. 
We concur: HENSHAW, J.; HARRISON, J.; 
GAROUTTE, J.; VAN FLEET, J.; TEMPLE, J. 
Beatty, C.J. I concur in the judgment. 


Notre.—Disqualification of a Judge Because of In- 
terest.—The whole history of English and American 
jurisprudence, as well as that of the law of the most 
enlightened countries back to the remotest ages, tes- 
tifies to the unbending principle that it is contrary to 
the policy of the law to permit a man to sit in judg- 
ment in his own case or in a case in which he is sub- 
stantially interestedin any way. Courts are presided 
over by human agencies, and it needs no argument to 
show that such agencies are always fallivle. The best 
men of the land may be blinded toa greater or less 
extent by the natural instinct, it might be called, of 
self-interest, and are at least liable to be influenced, 
more or less, by this persuasive force, though uncon- 
sciously it may be. Or, if this be not true, fearing he 
may be criticised if he decide the case ina way that 
will affect his interest favorably, he may goto the 
other extreme and actually do himself an injustice 
which, after all, is not right. If one may be ajudge 
in his own case, he should do himself justice as well 
as abstain from doing injustice to the opposite party. 
But the trained sense of propriety naturally revolts at 
the idea of a judge sitting in a cause to which he isa 
party or in which he is materially interested. It 
makes no difference, so far as this is concerned, how 
exalted his ideas of justice or how pure his impar- 
tiality. It has the appearance of evil, a thing which 
both the Scripture and law abhor. This vital princi- 
ple of law is well illustrated by the case of Dimes v. 
Grand Junction Canal, 3 H. L. Cas. 739, in which the 
validity of a decree rendered by the lord chancellor 
of England, who was disqualified because of interest, 
was brought in question. In announcing his conclu- 
sions, Lord Campbell made use of these pertinent re- 
marks: “I take exactly the same view of this case as 
do my noble and learned friends, and I have very lit- 
tle to add to their observations. With respect to the 
point on which the learned judges were consulted, I 
must say tbatI entirely concur in the advice which 
they have givento your lordships. No one would 
suppose that Lord Cottonham could be in the re- 
motest degree influenced by the interest he had in 
this concern, but, my lords, itis of the last impor- 
tance that the maxim, that no man is to be judge in 
his uwn cause isto be held sacred. And that is not to 
be confined to a cause in which he is a party, but ap- 
plies to a cause in which he has aninterest. Since I 
have had the honor to be chief justice of the court of 
Queen’s Bench, we have again and again set aside 
proceedings of inferior tribunals, because an individ- 
ual who had an interest in a cause took partin the 
decision. And it will have a most salutary influence 
on these tribunals, when it is known that this high 
court of last resort, in a case in which the lord chan- 
cellor of England had an interest, considered that his 
decree was, On that account, a decree not according 
to law, and was set aside. This will be a lesson to all 
inferior tribunals to take care, not only that in their 
decrees they are not influenced by their personal in- 
terest, but to avoid the appearance of laboring under 
such an influence.” The law thus expressed is gem 
erally recognized. Livingston v. Cochran, 33 Ark. 
294; Gregory v. Cleveland, Columbus & Cincinnati R. 
R. Co., 4 Ohio St. 675; Dimes v. Grand Junction Canal 
Co., 16 E. L. & Eq. 68; Gorrill v. Whittier, 3 N. H. 265; 
Baldwin v. Calkins, 10 Wend. 167; Sigourney v. Sib- 





ley, 21 Pick. (Mass.) i01; Coffin v. Cattle, 9 Pick. 
(Mass.) 287; State v. Castlebury, 23 Ala. 85; Reams v. 
Kearns, 5 Cold. (Tenn.) 217; Converse v. McArthur, 
17 Barb. 410; Ellsworth v. Moore, 5 Clarke (Iowa), 
486; Oakley v. Aspinwall, 3 N. Y. 547; Estate of White, 
37 Cal. 190; Henderson v. Ayers, 23 Tex. 96; People 
v. Carrillo, 24 Cal. 73; Heilbron vy. Campbell, Judge 
(Cal.), 23 Pac. Rep. 122; Nalla v. City of Austin 
(Tex.), 22 S. W. Rep. 668.. Nor does the consent of 
the parties, in the absence of a statute authorizing it, 
make such acts valid. Converse v. McArthur, 17 
Barb. 410; Oakley v. Aspinwall, 3N. Y. 547; In the 
Matter of Bingham, 127 N. Y. 296, 311,27 N. E. Rep. 
1055. The rule of the common law is, the proceed- 
ings had where the judge is disqualified because of 
interest are voidable, only, and not void until so de- 
clared. Consequently, such a proceeding could not 
be attacked collaterally. Gorrill v. Whittier, 3 N. H. 
265; Dimes v. Grand Junction Canal Co., 16 E. L. & 
Eq. 63; Frevert v. Swift, 19 Nev. 363, 11 Pac. Rep. 273. 
But where by statute, or constitutional enactment a 
judge is expressly forbidden to sit in a cause where 
he has an interest in the result or subject-matter of 
the litigation, his acts are generally held to be void 
absolutely, and not merely voidable, and are, there- 
fore, vulnerable to collateral attack. People v. Car- 
rillo, 24 Cal. 73; Foot v. Morgan, 1 Hill (N. Y.), 654; 
Schoonmaker y. Clearwater, 41 Barb. 200; Frevert v. 
Swift, 19 Nev. 363, 11 Pac. Rep. 273; State v. Judge 
Twenty-Second Judicial District Court, 39 La. Ann. 
994, 3 South. Rep. 91: Templeton v. Giddings (Tex.), 
12S. W. Rep. 851; State ex rel. Colcord v. Young, 31 
Fla. 594, 12 South. Rep. 673. That the disqualified 
judge decides the ease correctly makes no difference; 
this question cannot be raised. The rule lies on the 
foundation of public policy, and this policy will not 
allow a disqualified judge to even decide a case cor- 
rectly. It must be done by another. Estate of White, 
37 Cal. 190, 193; Oakley v. Aspinwall, 3 N. Y. 547, 550; 
In the Matter of Bingham, 127 N. Y. 296, 311, 27 N. E. 
Rep. 1055; Hanley v. Adams, 15 Ark. 232. Generally, 
when a judge is disqualified from presiding in a cause 
because he is interested in the result as a party or 
otherwise, the objection to him because of this inter- 
est should be made before the trial commences, if 
known in time. A litigant will not be permitted to 
experiment with his case before ajudge whom he 
knows to be disqualified and, upon the rendering of 
an adverse decision, set up this disability and thereby 
get two trials in his case. Shropshire vy. State, 12 
Ark. 190; Baldwin v. Calkins, 10 Wend. 167; Ellsworth 
v. Moore, 5 Clarke (Lowa), 486; Pettigrew v. Wash- 
ington Co., 43 Ark. 33. Such acts on the part of the 
experimental litigant do not have the effect of quali- 
fying the judge, of course, but by his conduct he 
estops himself from complaining because of the dis- 
qualification. A judge is not disqualified to sitin a 
cause by reason of the fact that his decision, if fol- 
lowed in another case involving the same question, in 
which is disqualified on account of interest, would be 
conclusive in such other case. Martyn v. Curtiss 
(Vt.), 35 Atl. Rep. 333; King v. Sapp, 66 Tex. 519, 2S. 
W. Rep. 5738; Grigsby v. May, 84 Tex. 240,19 S. W. 
Rep. 343. That ajudge was a member of a city coun- 
cil when it passed upon the legal status of an alleged 
nuisance, will not disqualify him from sitting m a 
cause between the same parties and involving the 
same questions when acting in the capacity ofa dis- 
trict judge. Waters-Pierce Oil Co. v. Cook,6 Tex. 
Civ. App. 573,26 S. W. Rep. 96. The theory of the 
principal case that a judge is nof disqualified to sit in 
a cause affecting a county or townin which he may 
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live, and the result of which must necessarily affect 
him to the extent of the greater or less amount of 
taxes he might have to pay in bearing his part of the 
common burden with the other inhabitants of the 
municipality, county, etc., is not the direct and per- 
sonal interest contemplated by statutes disqualifying 
a judge in all causes where interested, is well sus- 
tained by authority. State v. Severance (Me.), 4 Atl. 
Rep. 560; Foreman v. Town of Mariana, 43 Ark. 324; 
City of Minneapolis v. Wilkin, 30 Minn. 140, 14 N. W. 
Rep. 581; Hx parte Gererro, 69 Cal. 88, 10 Pac. Rep. 
261; Commonwealth v. Fletcher, 157 Mass. 14, 31-N. E. 
Rep. 687; City of Dallas v. Peacock (Tex.), 38S. W. 
Rep. 220. See, too, White v. Hinton, 3 Wyo. 753, 30 Pac. 
Rep. 953; State v. Craig, 80 Me. 85,15 Atl. Rep. 129. 
But when a judge owns property subject to a munic- 
ipxi or city tax, it seems he is disqualified because of in- 
terest to try a cause, seeking to enjoin or enforce the 
collection of such tax. Nalle v. City of Austin (Tex.), 
22 S. W. Rep. 668; Welsel v. State, 5 Tex. Civ. App. 
17, 23 S. W. Rep. 825; State v. City of Cisco (Tex. Civ. 
App.), 33 S. W. Rep. 244. Generally, the fact that the 
cuunsel in a cause is related to the judge will not dis- 
qualify him. It has even been held that this is true 
though counsel be of near relation, and their pay as 
counsel depend upon the success of the action. Win- 
ston v. Masterson (Tex. Civ. App.),27 5S. W. Rep. 691; 
Knapp v. Campbell (Tex. Civ. App.), 36S. W. Rep. 
765; Winston v. Masterson, 87 Tex. 200, 27S. W. Rep. 
768. Butinacase in California, where two sons of 
the judge were solicitors for one of the parties to an 
action, and by the terms of their arrangement with 
their client they were to have a fourth of the subject 
matter of the suit as their compensation, conditioned, 
however, upon their success in the case, it was held 
that the father had such an interest in the cause by 
reason of his relation to the solicitors as to‘disqualify 
him. Howell v. Budd, Judge, 91 Cal. 342, 27 Pac. 
Rep. 747. A judge who owns stock in a corporation, 
no matter how much nor little, he has an interest in 
the subject matter of the suit concerning such corpo- 
ration such as will disqualify him to sit therein. State 
ex rel. Coleord v. Young, 31 Fla. 594, 12 South. Rep. 6738; 
Washington Ins. Co. v. Price, 1 Hopk. Ch. 1; Williams 
v. City Nat. Bank (Tex. Civ. App.), 27S. W. Rep. 147; 
Place v. Butternuts Woolen & Cotton Mfg. Co., 28 
Barb. 503. But while a judge would be disqualified 
to preside in a case in which a corporation is a party, 
where he is an owner of stock therein, yet he is not 
disqualified to so act because some of his near rela- 
tives may own stock, such interest usually being 
deemed too remote. Houston Cemetery Co. v. Drew 
(Tex. Civ. App.), 36S. W. Rep. 802. The contrary is 
held, however, in the case of Place v. Butternuts 
Woolen & Cotton Mfg. Co., 28 Barb. 503, and it must 
be confessed that there is much force in the conten- 
tion. Sucharelative might own half or more of the 
stock. In this event he might have as great or a 
greater interest than a partner ina firm. And doubt- 
less the best reasoning is with the contention that 
such an interest should disqualify the judge. But 
the fact thata judge may have owned stock in a cor- 
poration will not disqualify him to hear a cause in 
which the corporation is a party where he has, be- 
fore the action is commenced regularly and in good 
faith sold and transferred all his stock. Nicholson v. 
Showalter, 83 Tex. 99, 18 S. W. Rep. 326. See, also, to 
like effect, Town of Andes v. Ely, 158 U. S. 312, 15 
Sup. Ct. Rep. 954. That the legal title to public 
buildings is vested in a judge of a court and his suc- 
cessors in office in trust, is not such an interest as to 
disqualify a judge in an action by the State to punish 








one charged with defacing such a building in viola- 
tion of law. Clark v. State, 28 Tex. App. 618,58. W. 
Rep. 115. And ajustice of the peace is not disqual- 
fied to sit in a preliminary trial of one accused of 
libel, though the justice is the party alleged to be 
libeled. Clyma v. Kennedy, 64 Conn. 310,29 Atl. Rep. 
539. Where the law provides that the various circuit 
judges throughout the State may exchange circuits 
with each other in a prescribed form, a circuit judge 
who has thus exchanged with another is not dis- 
qualitied in a case in which the regular judge, had the 
exchange not been made, would have been disqual- 
ified. Evans v. State, 58 Ark. 47, 22S. W. Rep. 1026. 
Where proceedings are instituted by a bar association 
of which the judge is a member to disbar a lawyer, 
the judge paying stated dues at regular periods for 
the privileges and rights of membership, and where, 
if the proceedings should not be sustained, the as- 
sociation would have to pay the cost, there is no such 
interest as to disqualify the judge. Hz parte Alabama 
State Bar Association, 92 Ala. 113, 8 South. Rep. 768. 
But where a judge, though a mere nominal party to 
an action, is nevertheless liable for the costs of proc- 
ess to get him into court as a litigant ifthe case go 
against him as such nominal party, he is disqualified. 
Collingsworth County v. Meyers (Tex. Civ. App.), 35 
S. W. Rep. 414. And where achurch or religious 
society has been incorporated according to law, a 
judge who is a member of the vestry having control 
of the church property and finances, is disqualified to 
sit in a cause where such religious corporation will 
be directly affected. State ex rel. Colcord v. Young, 
31 Fla. 594, 12 South. Rep. 673. Where a judge of 
probate ownsaclaim against an estate, but deter- 
mines in his own mind not to enforce or present 
same; and with this idea in view proceeds to exer- 
cise jurisdiction in granting letters of administration, 
and making like orders, he nevertheless has such an 
interest as disqualifies him. Sigourney v. Sibley, 21 
Pick. (Mass.) 101; People v.,Carillo, 24 Cal. 73. But 
while a probate judge could do no judicial act whereby 
any interest of his own in the subject-matter of the 
litigation might be affected, yet he may, even in re- 
gard to mattersin which he is directly interested, per- 
form acts merely ministerial,such as permitting papers 
to be filed and issuing process. State v. Sornborger, 
17 Neb. 523,23 N. W. Rep. 524. Ifajudge should 
persist in acting in a case wherein he is disqualified, 
the remedy to prevent it is by a petition for a writ of 
prohibition. Howell v. Budd, Judge, 91 Cal. 342, 27 
Pac. Rep. 747. Ifa judge, thinking he is disqualified, 
though he be mistaken, and for this reason refuses to 
act, the proper way to test his qualification is by 
mandamus. Foreman vy. Town of Mariana, 43 Ark. 
324; Ex parte Alabama State Bar Assn., 92 Ala. 113, 8 
South. Rep. 767; Medlin v. Taylor, 101 Ala. 239, 18 
South. Rep. 310; State ex rel. Colcord v. Young, 31 
Fla. 594, 12 South. Rep. 673. 


Nashville, Ark. W. C. RODGERS. 








CORRESPONDENCE. 
STATUTORY LIEN OF JUDGMENT. 


To the Editor of the Central Law Journal: 

In answer (partial) to request of “Lex,” published 
in Vol. 45, p. 398, of your Journal, I will say that in 
the State of Indiana an execution cannot issue ona 
judgment after the lapse of ten years from the date of 
rendition, or of the last execution, if any has been is- 
sued, without leave of court upon motion and notice, 
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personal or by publication, and every judgment ceases 
to be alien on real estate at the expiration of ten 
years from the date of rendition, and lets in subse- 
quent lien holders, although the first judgment stands 
as a valid personal claim against the defendant twenty 
years before it is barred by the statute of limitations. 
W. H. B. 
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HUMORS OF THE LAW. 


‘“‘Why were you discharged from your last place?” 
asked the merchant of the applicant for a situation. 

“T was discharged for good behavior, sir.”’ 

**Wasn’t that a singular reason for discharge.” 

‘Well, you see, good behavior took nine months off 
my sentence.”—Life. 
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1. ACCORD AND SATISFACTION — What Constitutes.— 
An agreement to accept a less sum in satisfaction of a 
contingent or uncertain claim for a greater sum is not 
without consideration.—IN RE CARTER’S ESTATE, Minn., 
72 N. W. Rep. 826. 

2. ADMINISTRATION — Executors — Compensation.— 
Executors accepting the office with knowledge of pro- 
vision in will fixing their compensation are bound 
thereby, in the absence of extraordinary circum- 
stances.—IN RE Hays’ EsTaTE, Penn., 88 Atl. ep. 622. 

3. APMIRALTY—Maritime Liens.—The plaintiff at the 
instance and request of the master of a steamer used 
in navigating the waters of Lake Minnetonka, fur- 
nished material and performed services for the use 
and benefit and on account of the vessel, in removing 
it from the waters of the lake, where it was sunk, and 
transporting it by land from the lake to the Minnesota 
river: Held, that the vessel was liable under the pro- 
visions of chapter 83 of the General Statutes.—THE 
FOREST QUEEN, Minn., 72 N. W. Rep. 809. 

4. ASSINGMENTS FOR CREDITORS--Injunction.—When 
property has been assigned for the benefit of creditors 
to trustees who have filed a bill for directions as to the 
administration thereof, anda sale has been made by 
court’s order, but not confirmed, the title still remain- 
ing in the trustees until confirmance, the property is 
still so far in the possession of the court that it may 
restrain any interference therewith, under executions 
issued by other courts.—FORD Vv. WATTS, Va., 28S. E. 
Rep. 179. 

5. ASSIGNMENTS FOR BENEFIT OF OREDITORS—Change 
of Possession.—Horses, cattle, and machinery were 
assigned for the benefit of creditors; and immediately 
thereafter the assignee moved intothe ranch house, 
and placed a foreman in charge, and told the furnisher 
of food to continue the account, and he would pay the 
same. The property was all placed in barns, and he 
nailed up some doors, and put locks on all the others: 
Held, that the assignment was “accompanied by an 
immediate delivery and followed by an actual and 
continued change of possession,” as required by 
Comp. Laws, § 4657.—WRIGHT V. LEE, 8S. Dak., 72 N. W. 
Rep. 895. 

6. BANKS AND BANKING—Deposit of Notes—Transfer. 
—Where a firm has been in the habit of depositing its 
customers’ notes with a bank for collection, the bank 
treating the paper as collateral security for the in- 
debtedness of the firm to it, and crediting the proceeds 
on the firm’s account, notes of like character, there- 
after deposited by the firm without any express agree- 
ment as to the purpose for which they are left, may, as 
against the firm, be retained and collected, and the 
proceeds applied to a balance due onthe firm’s ac- 
count.—STUDEBAKER BROS. MANUFG. CO. V. FIRST NAT. 
BANK OF SULPHUR SPRINGS, Tex., 42 8. W. Rep. 673. 

7. BILLS AND NOTES — Bona Fide Purchaser.—Where 
the maker of anote,in an action thereon by an in- 
dorsee, shows that the note was fraudulently put in 
circulation, the burden is on plaintiff to show that he 
is an innocent purchaser for value, before maturity.— 
HART V. WEST, Tex., 42S. W. Rep. 544. 

8. BILLS AND NOTES — Liability on Draft.—A draft 
drawn by defendant to the order of the plaintiff was 
lost in transmission by mail from the city where the 
plaintiff was engaged in business to the city where the 
drawee resided, to be there presented for payment by 
the plaintiff's correspondent. Plaintiff failed to dis- 
cover such loss for nearly six months, although it had 
in its possession a report ffom its correspondent which 
disclosed the fact that the draft had never reached 
such correspondent: Held, that the drawer was dis- 
charged from liability.—BANK OF GILBY V. FARNS- 
WORTH, N. Dak., 72 N. W. Rep. 901. 

9. BUILDING ASSOCIATIONS — Insolvency.—One cor- 
porator of an insolvent building association is not en- 
titled to be paid by receivers the proceeds of a sale of 





such corporator’s property, though his pro rata pro- 
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portion of the deficiency of the defaulting association 
equals such proceeds.—MEARES V. Davis, N. Car., 288. 
W. Rep. 188. 

10. BUILDING ASSOCIATIONS—Insolvency — Loans.— 
When a building and loan association is put into the 
hands of a receiver because of its insolvency, the mort- 
gages held by the association become due at once, and 
the receiver can foreciose, andthe mortgagor can re- 
deem.—WEIR V. GRANITE STATE PROVIDENT ASSN., N. 
J., 38 Atl. Rep. 643. 


1l. CARRIERS OF GOODs—Bill of Lading — Burden of - 


Proof.—W here the bill of lading under which merchan- 
dise is shipped exempts the earrier from liability for 
damage to the goods ‘‘if properly stowed,” if the goods 
are damaged the burden of proving proper stowage is 
on the carrier.—THE Isaac REED, U.S.D.C., N. D. 
(Cal.), 82 Fed. Rep. 566. 

12. CARRIERS OF GOODS — Bill of Lading—Damages.— 
The bill of lading also contained a condition that the 
amount of any loss or damage for which any carrier 
became liable should be computed at the value of the 
property at the place and time of shipment,—a condi- 
tion identical with that construed in Shea v. Railway 
Co.,65N. W. Rep. 458,63 Minn. 228, and there held to 
be unjust, unreasonable, and contrary to public policy, 
because freight charges paid or incurred by a con- 
signee had been ignored: Held, modifying Shea v. 
Railway Co., that in this condition there is nothing 
which excludes, from a computation of damages, 
charges for transportation paid or incurred by or on 
behalf of a consignee; and that such charges—paid or 
unpaid—may be taken into consideration when fixing 
the damages; and that, so interpreted, the condition 
is not on its face unjust, unreasonable, or opposed to 
public policy.—Davis v. NEW YORK, O. & W. Ry. Co., 
Minn., 72 N. W. Rep. 823. 

13. CARRIERS OF GOoDs—Interstate Commerce.—The 
shipment of freight over a number of lines of railroad 
from a point in one State to a point in another, at a 
through rate of charges, under an agreement, express 
or implied, for a conventional division of the charges 
among the different roads, constitutes a ‘‘common ar. 
rangement for a continuous carriage or shipment,” 
within the meaning of the interstate commerce act, 
and a road participating in such arrangement is sub- 
ject to the provisions of the act, though its line lies 
entirely within one State, and its part of the joint 
charge is its regular local rate.—UNITED STATES V. 
SEABOARD Ry. Co., U. 8. C.C., 8. D. (Ala.), 82 Fed. 
Rep. 563. 

14. CARRIERS OF GOODS—Limiting Liability.—Where 
goods done up in packages are received by a carrier 
for transportation, he is not responsible, in case of 
loss, for damages beyond the value of the goods as 
agreed upon with the shipper; and this although the 
goods were lost through the carrier’s negligence.— 
MICHALITSCHKE V. WELLS, FarGoO & Co., Cal., 50 Pac. 
Rep. 847. 

15. CARRIERS OF PASSENGERS — Contributory Negli- 
gence.— When a passenger train stops at a depot, and 
the passengers are invited to alight, and are in the act 
of doing so, it isnot negligence for a passenger, who 
has been informed by one of the train officials that the 
train will stop 10 or 15 minutes, to go temporarily upon 
the platform of the coach to greet a friend, and bring 
her into the car.—SOUTHERN R. Co. V. SMITH, Va., 28S. 
E. Rep. 173. 

16. CARRIERS OF PASSENGERS — Tickets — Construc- 
tion.—A railroad ticket ‘‘good for one first-class con- 
tinuous passage, on and from date stamped on back,” 
limits the ticket toa right of passage to begin on the 
date of its date.—DEMILLY V. TEXAs, ETC. R. Co., 
Tex., 428. W. Rep. 540. 

17. CARRIERS OF PASSENGERS — Who are Passengers. 
—One who, having a ticket, by mistake boards a train 
of the company going in the opposite direction from 
his destination, is nevertheless a passenger on that 
train, and not a trespasser.—GARY V. GULF, ETC. Ry. 
Co., Tex., 428. W. Rep. 576. 





i8. CONSTITUTIONAL Law — Convention Debates—Ac-. 
cepted Construction.—_When Const. art. 6, §9, provid. 
ing ‘‘no person shall have the right to vote who shall 
not be able to read the constitution of this State,” was 
presented before the constitutional convention for 
adoption, its debates disclosed that the author of 


~ rvs 


the proposition referred to the M setts 

tution as being similar, only having added thereto the 
words “in the English language:” Held, said debates 
were not conclusive of an intention of the convention, 
and of the people voting for the constitution, that 
those who could read the constitution only when 
translated into a foreign language should be entitled 
to vote, especially where the debates indicate that 
some members of the convention had a contrary inten- 
tion.—RaSMUSSEN V. BAKER, Wyo., 50 Pac. Rep. 819. 

19. CONSTITUTIONAL Law — Interstate Commerce.— 
The Tennessee statute entirely prohibiting the impor- 
tation or sale of cigarettes is invalid, as an interfer- 
ence with interstate commerce, in so far as it applies 
to cigarettes brought into the State from other States 
or foreign countries, and sold in the original packages 
of importation.—SAWRIE V. STATE OF TENNESSEE, U. 8. 
C. C., M. D. (Tenn.), 82 Fed. Rep. 615. 

20. BUILDING CONTRACTS—Defective Work.—Under a 
contract to do labor and furnish materials to the satis- 
faction of the building superintendent, and to the 
owner's satisfaction, the owner may refuse to pay a 
part of the price, where the builder has not reasonably 
performed his part of the contract, though the super- 
intendent has certified that the contract had been 
properly performed.—PORMANN V. WALSH, Wis., 72 N. 
W. Rep. 881. 

21. CONTRACT—Sale — Performance by Vendor.—The 
repudiation of a contract before the time for perform- 
ance arrives does not constitute a breach thereof. The 
only effect of such repudiation is to dispense with an 
offer to perform by the other party if such refusal to 
stand by the agreement is not withdrawn before the 
performance is due under the terms thereof.—STAn- 
FORD V. MCGILL, N. Dak., 72 N. W. Rep. 939. 

22. CONVERSION BY BAILEE--Burden of Proof.—When 
the bailor proves, in an action for conversion, that the 
bailee failed or refused, on demand, to deliver the 
goods, the burden is thrown on the bailee to prove, 
not only the loss of the goods, but also that he exer- 
cised such care in keeping them as the nature of the 
bailment required him to exercise.—DAVIS V. TRIBUNE 
JOB PRINTING Co., Minn., 72 N. W. Rep. 808. 

23. CORPORATIONS—Conditional Subscription to Stock. 
—Parol evidence is admissible to show that a written 
subscription for corporate stock was not to be de- 
livered to the corporation, or be binding, till a certain 
number of persons had each subscribed for a like 
amount.—GILMAN V. Gross, Wis., 722 N. W. Rep. 885. 

24. CORPORATIONS—Franchise—Forfeiture.—A corpo- 
ration is not ipso facto dissolved by the failure to do 
something prescribed in ita charter, rendering it liable 
to forfeiture, but the corporation continues de facto 
until forfeiture is declared in a direct judicial proceed- 
ing for that purpose, unless the legislature, by clear 
and unmistakable language, declares that the fran- 
chise shall expire ipso facto on the happening of such 
event.—STATE V. SPARTANBURG, C. & G. R. Oo., 8. 
Car., 288. E. Rep. 145. 

25. CORPORATION—Stockholders’ Liability—Res Judi- 
cata.—In a proceeding to enforce the incividual lia- 
bility of a stockholder, a judgment against the corpo- 
ration, rendered by a court having jurisdiction, will, 
in the absence of fraud and collusion, be deemed to be 
final and conclusive as to the amount of the indebted- 
ness and the liability of the corporation to pay the 
same.—BALL V. REESE, Kan., 50 Pac. Rep. 875. 

26. CoUNTIES—Refunding Indebtedness—County War- 
rants.—Under the Kansas statute authorizing counties 
to refund all matured and maturing indebtedness, 
counties have authority to refund county warrants, as 
well as other indebtedness, without referring the mat- 
ter to a vote of the people.—SOCIETY FOR SAVINGS V. 
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BOARD OF COMm’RS OF PRATT CounTy, U.8.C.C.,D. 
(Kan.), 82 Fed. Rep. 573. 


27. CURTESY—Judgment Lien.—On death of a woman 
leaving husband and children, the husband’s estate by 
the curtesy is superior to the rights of her judgment 
creditors, even though such creditors might, during 
the woman’s life, have sold her land on execution, and 
so extinguished the estate by curtesy.— HAMPTON Vv. 
Cook, Ark., 42 S. W. Rep. 535. 


28. CRIMINAL EvIDENCE—Homicide—Declarations.— 
Evidence that defendant had been seen armed on sev- 
eral occasions, and had once threatened to kill his 
brother, laughingly saying he would “kill somebody 
before Saturday night,” and, again, that he was going 
to kill his wife and her “protector,” was not admis- 
sible, where there was no evidence connecting his be- 
ing armed with the killing, nor any pretense that he 
and deceased were not on good terms when the re- 
marks were made, nor that there was any improper 
conduct between his wife and deceased.—STRANGE V. 
STATE, Tex.,42S. W. Rep. 551. 


29. CRIMINAL LAawW— Assault with a Dangerous Weapon. 
—Firing a pistol at another, who is within shooting 
distance, or in the direction where he is standing, 
merely with intent to frighten him, is an assault with 
a dangerous weapon, within Gen. Laws R. I., ch. 277, § 
19.—STATE V. BAKER, Ki. I., 38 Atl. Rep. 653. 


30. CRIMINAL Law—False Pretenses.—In a prosecu- 
tion for obtaining money by falsely pretending that 
the defendant was the owner of a city lot, it is incum- 
bent on the State to prove by competent evidence the 
falsity of the pretense, and, where there is an utter 
failure to prove that the defendant did not own the 
lot, the court should direct an acquittal.—STATE Vv. 
HURLEY, Kan., 50 Pac. Rep. 887. 

31. CRIMINAL LAaw—Forgery—Instructions.—Where a 
defendant charged with passing a forged instrument 
testified that he bought the instrument at a certain 
discount, and that he could neither read nor write, it 
was error to refuse a request to give a charge embody- 
ing such defense, as the jury might have concluded 
therefrom that he did not know the instrument was 
forged.—GARZA Vv. STATE, Tex., 42S. W. Rep. 563. 

32. CRIMINAL LAW—Indictment—Indorsing Names of 
Witnesses.—It is within the discretion of the trial 
court to permit the names of additional witnesses to 
be indorsed on an indictment at the commencement of 
‘the trial; and a judgment should not be reversed on 
account of such permission, unless it appears that 
such indorsement was an abuse of such discretion.— 
STATE v. LOWE, Kan., 50 Pac. Rep. 912. 

33. CRIMINAL LAw—Larceny—Verdict.—A verdict of 
guilty, in a prosecution for larceny, is fatally defect- 
ive, which omits to find the vaiue of the property 
alleged to have been stolen.—FISHER V. STATE, Neb., 
72N. W. Rep. 954. 

34. CRIMINAL Law—Oath of Jury—Waiver.—Though 
the fact that the oath prescribed in section 979 of the 
Penal Code had not been administered to the jury try- 
ing a criminal case was known to counsel for the ac- 
cused while the trial was in progress, it was not too 
late, after verdict, to take advantage of the court’s 
omission to have the jury duly sworn. The adminis- 
tration of this vath, literally or in substance, was 
essential to the legality of the trial, and was therefore 
not a matter which could be waived by the accused or 
his counsel, either expressly or by silence.—SLAUGHTER 
v. STATE, Ga., 28S. E. Rep. 159. 

35. CRIMINAL Law—Perjury.—A charge of perjury can- 
not be predicated upon an oath administered by a 
commissioner of the circuit court, in taking bailina 
criminal case, in a State where the State laws do not 
authorize justices of the peace to administer oaths for 
similar purposes.—UNITED STATES V. GARCELON, U.S. 
D.C., D. (Colo.), 82 Fed. Rep. 611. 

36. CRIMINAL Law—Seduction—Evidence.—As a crime 
(Pen. Code, § 268), seduction is not within Pen. Code, § 
1108, providing that, on a trial for enticing away an un- 














married female of previous chaste character for the 
purpose of prostitution, defendant cannot be convicted 
upon the testimony of the woman, unless she is cor- 
roborated by other evidence.—PEOPLE V. WADE, Cal., 
50 Pac. Rep. 841. 


37. CRIMINAL PRACTICE—Bigamy—Indictment.—Pub. 
8t. R. 1. ch. 244, §1, provides that one convicted of be- 
ing married to another, etc., having atthe same time 
a former husband or wife living, shall be imprisoned, 
etc.; provided, that this shall not extend to any person 
whose husband or wife shall be continually remaining 
without the State seven years together (the party be- 
ing married after the expiration of said seven years, 
not knowing the other to be living within that time), 
nor to any person divorced, nor to any person by rea- 
son of prior marriage made when the man was less 
than 14 and the woman less than 12 yearsold: Held, 
that the words contained in such proviso merely con- 
stitute grounds of defense, and the exceptions men- 
tioned need not be negatived by an indictment for 
bigamy.—STATE V. GALLAGHER, R. I., 38 Atl. Rep. 655. 


38. DISCOVERY— Production of Books and Documents, 
—Defendants in an action for malicious prosecution 
may, On a proper showing, be required to produce 
books and papers belonging to a corporation in which 
they are stockholders, for the inspection of plaintiff’s 
attorneys.—EDDY V. Bay CIRCUIT JUDGE, Mich., 72 N. 
W. Rep. 890. 


89. DIvORCE—Desertion.—A wife who leaves her hus- 
band merely because of a quarrel, and for over two 
years refuses his repeated requests to 1eturn, is guilty 
of willful and malicious desertion, entitling the bus- 
band to a divorce.—WHELAN V. WHELAN, Penn., 38 Atl. 
Rep. 625. 

40, ELECTIONS—Nomination by Petition.—One nomi- 
nated by petition for office is not entitled to the party 
name and emblem on the ballot, where there was a 
regular convention of the party, which made a nomi- 
nation to the same office as that to which the petition 
related, and which convention had appropriated the 
name and emblem.—WHIPPLE V. OWEN, Colo., 50 Pac. 
Rep. 861. 

41. ELECTIONS—Nomination Certificates.—A political 
party convention met in the place provided by the 
call, and the chairman ofthe county central committee 
called it to order, and before the election of a tem- 
porary chairman he entertained a motion to adjourn 
to another place, and declared it carried by a viva voce 
vote, and refused to allowa division; Held, a major- 
ity of the convention thereafter remaining, and nomi- 
nating officers, constituted the legal convention, as 
said adjournment was unauthorized. — LIGGETT Vv. 
BaTEs, Colo., 50 Pac. Rep. 860. 

42. ELECTIONS—Nominations—Revocation.—W here a 
committee authorized by petition among the electors 
of an organized party to filla vacancy among nomi- 
nees for office has executed a certificate of nomination 
to fill a certain vacancy, it cannot subsequently rescind 
its action, and make another nomination.—Lk BERT V. 
SHIRLEY, Colo., 50 Pac. Rep. 862. 

43. ELECTIONS—Validity of Nomination Certificates.— 
A nomination of a ticket by a political convention isa 
revocation of a power given by it toa committee on 
the previous day to nominate a ticket. — LEIGHTON Vv. 
BatTss, Colo., 50 Pac. Rep. 858. 

44. EQuity—Specific Performance—Laches.—Diligence 
is required of one who seeks equitable relief, such as 
specific performance of a contract, for if, through un- 
necessary and unexplained delay, the value of the 
property involved has greatly increased, or the cir- 
cumstances have changed, so that an injustice will be 
done to allow such equitable relief, it will not be 
granted.—ANDERSON V. LUTHER MIN. Co., Minn., 72 N. 
W. Rep. 820. 

45. ESTOPPEL BY DEED.—Where the owners of prop- 
erty subject to a mechanic’s lien se}! it, and at the time 
regard the lien as valid and binding on the property, 
and sell subject to such lien, the purchaser cannot dis- 
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pute its validity. — MICHIGAN SAVINGS & LOAN ASSN. Vv. 
ATTEBERY (Tex.), 428. W. Rep. 569. 

46. ESTOPPEL BY DEED. — One who, in a representa- 
tive capacity, assumes to sell and convey to another 
the entire estate in land, is estopped, as against the 
purchaser, from asserting an estate in his own right in 
the same land; and this although the first sale and 
deed were void.—WELLS V. STECKELBERG, Neb., 72 N. 
W. Rep. 865. 

47. ESTOPPEL.—Defendant in an action for possession 
of chattels for purpose of foreclosing mortgage is not 
estopped to prove the defense of payment because he 
received the surplus arising from the sale of the 
chattels made by plaintiff after commencement of the 
action.—KIDDER V. AARON, 8S. Dak., 72 N. W. Rep. 893. 

48. EvIDENCE—Records of Interstate Commerce Com- 
mission.—Schedules of charges filed by a railroad com- 
pany with the interstate commerce commission may 
be proved by the testimony of the secretary of the 
commission, since the records of the commission can- 
not be brought into court, and there is no statute mak- 
ing certified copies thereof admissible in evidence.— 
GuLF, C. & 8. F. Ry. Co. v. DimmMitt, Tex., 42 8. W. 
Rep. 588. 

49. FEDERAL CoorRTs — Quieting Title. — Under the 
statute of Nevada relating to actions to quiet title to 
real property, it is not necessary for the plaintiff, in 
bringing a suit in equity for that purpose in the fed- 
eral court of Nevada, to set out specifically the char- 
acter of his own title, or of the alleged title of the de- 
fendant, but it is alweys sufficient simply to allege 
that plaintiff is the owner and in possession of the 
property, describing it, and thatthe defendant is un- 
lawfully asserting aclaim thereto adverse to him.— 
UNION MILL & MINING CO. V. WARREN, U. 8S. CO. C., D. 
(Nev.), 82 Fed. Rep. 519. 

50. FEDERAL CouRTs—Removal of Officers—Executive 
Functions.—The national courts cannot rightfully in- 
terfere with executive action in any case where an ex- 
ecutive officer is authorized to exercise judgment or 
discretion in the performance of an official act. — Tay- 
LOR Vv. KERCHEVAL, U. 8. C0. C., D. (Ind.), 82 Fed. Rep. 
497. 

51. FRAUDULENT CONVEYANCE — Presumption. — The 
doctrine of this court is that when a conveyance from 
a husband to a wife is attacked by his creditor the pre- 
sumption will be indulged that such a conveyance is 
fraudulent.—JANSEN V. LEWIS, Neb., 72 N. W. Rep. 861. 

52. GUARANTY—Construction, — Where a person guar- 
anties in writing an ‘‘account” of another, for a stated 
sum, parol evidence is admissible to show that the 
word ‘‘account” refers to an indebtedness about to be 
created. — WALDHEIM V. MILLER, Wis., 72 N. W. Rep. 
869. 

53. HIGHWAYS — Prescription — Railroad Crossing.— 
Where a road crossing a railroad has been fixed for 12 
years or more, has been during that time used by the 
public, and worked under orders of the commissioner’s 
court, and has been recognized by the railroad com- 
pany as a public road, the right to acrossing by pre. 
scription is complete. — Texas & P. Ry. Co. v. KauF- 
MAN County, Tex., 42 8. W. Rep. 586. 

54. INJUNCTION BOND—Damages—Attorney’s Fees.— 
Attorney’s fees are recoverable as damages upon an 
injunction bond; and tbe fact that they are not al- 
lowed in the federal court will not preclude recovery 
of such damages in a State court, where an action is 
brought upon an injunction bond given in a federal 
court.—MULVANE V. TULLOCK, Kan., 50 Pac. Rep. 897. 


55. INJUNCTION—Public Officers Contest.—A claimant 
to a public office, suing for its possession, is not en- 
titled to an injunction restraining the payment to the 
incumbent of the fees and salary of the office pending 
the determination of the contest, although such in- 
cumbent may be insolvent. — LAWRENCE v. LEIDIGH, 
Kan., 50 Pac. Rep. 889. 

56. INJUNCTION—Threatened Trespass—Sufficiency of 
Bill.—A bill to enjoin the commission of a threatened 








trespass is sufficient, without alleging any overt act 
towards the invasion or destruction of complainant's 
rights, if it alleges threats to commit the trespass, and 
that it will be committed unless enjoined, and will 
cause irreparable injury to complainant.—UnNion MILL 
& MINING CO. v. WARREN, U.S. C. C., D. (Nev.), 82 
Fed. Rep. 522. 


57. INSURANCE—Proofs of Loss—Waiver.—The furnish- 
ing of formal! proofs of loss, as provided by the policy, 
is waived, where the company has notice of the loss, 
and refers the matter to its adjuster, who fully investi- 
gates it, and leads insured to believe nothing is in the 
way of a payment of the claim except a difference of 
opinion as to the value of the property.— HITCHCOCK V. 
STATE Ins. CO. OF DES MOINES, IowA, 8. Dak., 72 N. W. 
Rep. 898. 


58. JUDGMENTS—Oollateral Attack.—On collateral at- 
tack it will be presumed that a court of general juris- 
diction, rendering a judgment, obtained jurisdiction 
by a summons served within its jurisdictional limits. 
—STODDARD MANUFG. UO. V. MATTICE, 8. Dak., 72 N. W. 
Rep. 891. 


59. JODGMENT—Res Judicata.—Where a person claims 
the whole of astock of merchandise by virtue of a 
chattel mortgage executed to him by the owner, and 
different portions of such stock are taken from him in 
separate actions by different attaching creditors of the 
mortgagor, and he in turn brings separate replevin 
actions against the attaching officer to recover the 
different portions of the stock, and the officer defends 
such replevin actions in his official right, without the 
joinder of the attaching creditors: Held, that a final 
judgment against the mortgagee, on the merits, in the 
action first tried, isa bar to his prosecution of the 
others.—MCDOWELL V. GIBSON, Kan., 50 Pac. Rep. 870. 

60. LANDLORD ANP TENANT—Defective Premises.—In 
an action by a tenant against a landlord for personal 
injuries caused by a defect in the leased premises, 
proof that the defect existed at the time of the leasing, 
and that defendant was afterwards notified of such de- 
fect, and promised, but failed, to remedy the same, is 
not sufficient ground for a recovery, since there is no 
proof that defendant, at the time of the leasing, agreed 
to keep the premises in repair, or warranted them free 
from defects.—DOWLING V. NUEBLING, Wis.,72N. W. 
Rep. 871. 

61. LIMITATIONS. — Where a defendant ina suit in 
equity makes no affirmative assertion of title to the 
property in suit until she has herself made a party 
plaintiff, the statute of limitations continues to run 
against her until she is made plaintiff.—BUCK V. DAVI8, 
Ark., 428. W. Rep. 574. 

62. LimiTaTions—Action for Battery.—The action for 
a battery which, under the provisions of section 8, 
subd. 1, must be brought within two years, is an action 
founded upon an intentionally ad ninistered injury to 
the person,—such an injury as could be made the basis 
of acriminal prosecution. ‘Personal injury” actions, 
the result of negligence, are not within this statute; 
nor are they within the rule of ejusdem generis, as ap- 
plied to an action for a battery.—OtT v. GREAT NORTH- 
ERN Ry. Co., Minn., 72 N. W. Rep. 833. 

63. LIMITATIONS — Fraudulent Conveyances.—An ac- 
tion by a Judgment creditor to set aside a conveyance 
by his debtor on the ground that it was executed with 
intent to defraud creditors is one ‘‘for reliefon the 
ground of fraud,’ and the limitation of the time 
within which such an action must be brought is that 
prescribed by Gen. St. 1894, § 5136, subd. 6, to-wit, 
within six years after “the discovery by the aggrieved 
party of the facts constituting the fraud.”—DUXBURY 
v. BoIce, Minn., 72 N. W. Rep. 838. 

64. MANDAMUS TO JUDGE— When Lies.—The record on 
appeal disclosing a statement of facts apparently com- 
plete, mandamus will not lie to compel the district 
judge to amend such statement, even where he admits 
that the matter sought to be inserted was omitted by 
inadvertence, and expresses his willingness to make 
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the amendment.—STRICKLAND V. P. J. WILLIS & BRO., 
Tex., 428. W. Rep. 578. 

65. MANDAMUS — County Officers.—A county officer is 
not an “officer of the State government,” within Rev. 
St. art. 946, providing that the supreme court may is- 
sue writs of mandamus against “any district judge or 
officer of the State government.”—TRAVIS COUNTY V. 
JOURDAN, Tex., 428. W. Rep. 543. 

66. MARRIED WOMEN—Limitations.—Since the enact- 
ment in 1871 of the married woman’s act, permitting 
married women to sue inthe same manner as if they 
were unmarried, the statute of limitations runs against 
women during coverture, notwithstanding an earlier 
statute (Code Civ. Proc. § 17) in terms allowing to in- 
fants, married women, insane persons, and prisoners 
the general periods of limitation after the removal of 
such disabilities.—MoRPHY Vv. J. H. EVANS CITY STEAM 
LaUNDRY CO., Neb., 72 N. W. Rep. 960. 

67. MASTER AND SERVANT — Negligence of Master.— 
Whether the engineer and fireman were negligently 
absent from their posts, so as not to observe the peril- 
ous condition of a fellow employee, in time to prevent 
an accident, is a question of fact for the Jjury.—CARRIER 
v. UNION Pac. Ry. Co., Kan., 50 Pac. Rep. 873. 

68. MASTER AND SERVANT — Safe Appliances.—The 
loop handle of a railway switch lever became bent, so 
that when thrown over between the tracks, instead of 
falling between the ties, it rested on topof atie, ex- 
posisg the loop above the level thereof. Plaintiff was 
injured by catching his foot inthe loop while switch- 
ing cars. He had been engaged aboutthe yard as a 
member of a switching crew for six days, but worked 
mainly at night, and in his testimony denied any 
knowledge of the defect: Held, that the court was not 
warranted in presuming, as matter of law, that he had 
knowledge of such defect, but, in view of his denial, 
should have submitted the question tothe jury; es- 
pecially asthe attention of one engaged in ~witching 
trains is properly fixed upon his work, so that he may 
well overlook defects in the road-bed.—PEIRCE V. 
Ciavin, U. S.C. C. of App., Seventh Circuit, 82 Fed. 
Rep. 550. 


69. MECHANICS’ LIENS — Erection or Repair.—Where 
the right to a mechanic’s lien forthe ‘‘erection” ofa 
house was disputed on the ground that the work in 
question was done in “the alteration and repair of an 
old house,” evidence that the rouf and three sides of 
the building were removed, and an addition erected on 
one side,a kitchen in the rear, and a porch in the 
front, with new roof, new partitions, and new ceiling 
joists, supported a finding that such work was per- 
formed in ‘‘the erection of a dwelling house.”—WaRD 
Vv. CRANE, Cal., 50 Pac. Rep. 839. 


70. MECHANIC’s LIENS — Statement of Claim.—In an 
action to foreclose a mechanic’s lien, it must appear in 
evidence that the statement of the claim therefor has 
been filed with the proper officer in the county within 
the time prescribed by statute, If not, there is a fail- 
ure of proof of the existence of the lien.—CUMMINS V. 
VANDEVENTER, Neb., 72 N. W. Rep. 955. 


71. MINES AND MINING—Continuity of Veins—Expert 
Evidence.—In determining questions as to whether 
ore bodies found in different claims are parts of a con- 
tinuous vein or lode, or are separate and independent 
veins, a wide latitude is always permissible for the 
purpose of ascertaining the reasoning upon which the 
conclusions of witnesses are based, as well as their 
general knowledge ofthe ground, their experience and 
observation, and their qualifications as practical 
miners or experts, derived from years of experience 
in the particular mining district.—JusTICR MIN. Co. v. 
BaRciayY, U.S.C. C., D. (Nev.), 82 Fed. Rep. 554. 


72. MORTGAGE—Foreclosure — Adverse Interest.—In 
an action to foreclose a mortgage,the defendant CB 
claimed an adverse title prior and paramount to that 
of the mortgagor. Judgment was ordered and entered 
barring and foreclosing the defendants of all right and 
claim inthe mortgaged premises except a right to re- 








deem: Held, this judgment barred such adverse inter- 
est, and was therefore erroneous.—MCLAUGHLIN V. 
BETCHER, Minn., 72 N. W. Rep. 827. 

73. MORTGAGES—Foreclosure — Extension of Time.— 
An agreement in writing, on the back of a note, to ex- 
tend the time of payment, which is merely an- agree- 
ment of forbearance, without consideration, does not 
prevent action on it, and foreclosure of atrust deed 
securing it, before the time to which payment was 
thus extended.—NORRIS Vv. GRAHAM, Tex., 42 8S. W. 
Rep. 575. 

74. MORTGAGES — Foreclosure — Sales.—A mortgage 
provided that in case of default it should be lawful for 
‘*said party of the second part, her heirs, executors, 
administrators, and assigns,’ to sell the premises at 
public auction, ‘‘pursuant to the statute.” The notice 
of foreclosure sale stated that the sale would be made 
by “Newell Daniels, sheriff:” Held, that under Rev. 
St. § 3528, providing that the sale shall be made by the 
person appointed in the mortgage, if any,or by the 
sheriff, under sheriff, or deputy sheriff, the sale under 
the above notice was properly made by the under 
sheriff.—MORRISSEY V. DEAN, Wis., 72 N. W. Rep. 873. 


75. MORTGAGES—Parol Evidence.—Parol evidence is 
admissible to show that a part of the consideration for 
a conveyance of land was a promise to pay an existing 
mortgage on the land.—MORGAN V. SOUTH MILWAUKEE 
LAKE VIEW Co., Wis., 72 N. W. Rep. 872. 


76. MORTGAGE — Purchase-money — Foreclosure.—If 
the mortgagee foreclose a purchase-money mortgage 
against the mortgagor, and the mortgagor shows that 
the covenant against incumbrances has been broken 
in such manner asto give hima claim to substantial 
damages, he may reduce the mortgagee’s demand to 
the extent of those damages.—KUHNEN V. PARKER, N. 
J., 88 Atl. Rep. 641. 


77. MORTGAGES — Release to Conditional Vendee.—A 
mortgagee that gavea quitclaim deed by way of re- 
lease to the mortgagor’s conditional vendee of a por- 
tion of the mortgaged premises, and not to the vendee 
and its assigns, retains her lien on such portion, where 
the vendee failed to perform the conditions, and the 
property reverted tothe mortgagor, as against those 
purchasing the property ofthe mortgagor after such 
reversion.—EMERT V. WILLIAMS, Tenn., 42 8. W. Rep. 
491. 

78. MORTGAGE—Title Conveyed.—A mortgage of real 
property in this State does not convey any title or vest 
any estate before or after conditions broken, but 
merely creates a lien on the property.—ORR V. BROAD, 
Neb., 72 N. W. Rep. 850. 

79. MUNICIPAL CORPORATION—Contracts—Certiorari. 
—One entitled, asthe lowest bidder, to have a munic- 
ipal contract awarded to him, may, by certiorari, ques- 
tion the validity ofits award to another.—STATE Vv. 
INHABITANTS OF CITY OF TRENTON, N. J.,38 Atl. Rep. 
636. 

80. MUNICIPAL CORPORATION — Indebtedness—Consti. 
tutional Limitation.—Under section 183 of the constitu- 
tion, the indebtedness of acity cannot be increased 
beyond the limit therein specified, even though such 
debt is incurred by the issue of bonds for the purpose 
of refunding the indebtedness of such city. In sucha 
case the debt is temporarily increased beyond the con- 
stitutional limit, and such increase may be permanent, 
owing to the loss or diversion of the fund created by 
the sale of such refunding bonds.—BIRKHOLZ V. DIN- 
NIE, N. Dak., 72 N. W. Rep. 931. ’ 

81. MUNICIPAL CORPORATION—Street Improvements— 
Contract.—In a contract with a city to lay a pavement 
which shall remain in good condition for at least five 
years, a guaranty by the contractor to restore it at his 
own expense if it gets out of order during that period, 
and that, if he fails to do so, the city may make the re- 
pairs, and retain the cost out of the contract price, 
contemplates repairs arising from lack of durability, 
and does not increase the burden of abutting owners 
by indirectly making them pay for general repairs, in 
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violation of a charter provision that, after a street has 
been paved, the city shall keep it in repair at the gen- 
eral expense.—WILSON V. INHABITANTS OF CITY OF 
TRENTON, N. J., 38 Atl. Rep. 635. 

82. NEGLIGENCE — Defective Bridge — Proximate 
Cause.—After the wagon in which plaintiff was riding 
had passed over a bridge, and had gone 50 feet up the 
hill, the traces broke, and the wagon, running back- 
ward down the grade, missed the bridge, and went over 
the embankment into the stream: Held, that the 
proximate cause of the accident wasthe breaking of 
the traces, and not the absence of guard rails at the 
end of the bridge.—WILLIS Vv. ARMSTRONG COUNTY, 
Penn., 38 Atl. Rep. 621. 

83. NUISANCE—Liability of Grantor for Continuance. 
—One who erectsa structure or construction which 
creates a nuisance, and then conveys to another his 
title, and the lands and premises on which the struct- 
ure or construction exists and is maintained, with a 
covenant inthe deed of conveyance for quiet enjoy- 
ment, and right to maintain such structure or con- 
struction, is liable for the continuance of the nuisance, 
upon the ground that he affirms it, and must be re- 
garded in law as continuing it. Heis the author of the 
original wrong, and, thus transferring the premises 
with the original wrong still existing, he is treated as 
affirming its continuance.—EasT JERSEY WATER CO. Vv. 
BIGELOW, N. J., 38 Atl. Rep. 631. 


84. PARTITION — Remainder-men.—A remainder-man 
ofan undivided interest in personalty cannot enforce 
compulsory partition, as it is enforceable only by one 
having a right of possession.—CONTER V. HERSCHEL, 
Nevy., 50 Pac. Rep. 851. 


85. PARTNERSHIP—Individual and Firm Creditors.— 
Ajudgment obtained by adversary proceedings, and 
without collusion, against a partnership, cannot be 
assailed by a firm creditor, as being based on one part- 
ner’s individual debt.—PFISTER V. GRATON & KNIGHT 
MFG. Co., Wis., 72 N. W. Rep. 883. 

86. PLEADING—Action by Corporation—Corporate Ex- 
istence.—In an action by or against a corporation it is 
not necessary to allege that it is a corporation, except 
in cases where the fact of corporate existence enters 
into, and constitutes a part of, the cause of action it- 
self.—HOLDBN V. GREAT WESTERN ELEVATOR CoO., 
Minn., 72 N. W. Rep. 805. 

87. PLEADING—Demurrer.—When a demurrer is not 
directed against any particular one of several defenses, 
it is preperly overruled, if any one of the defenses is 
good.—MOLLOHAN v. KInG, Kan., 50 Pac. Rep. 881. 

88. PLEADING—Master and Servant—Negligence.—An 
objection to the complaint that it does not statea 
cause of action may be raised after verdict and judg- 
ment, though it was not interposed before or at the 
time of trial. Where negligence is clearly the grava- 
men of an action, and matters are alleged in the com- 
plaint respecting a promise by an employer to repair 
defective machinery, merely to negative any presump- 
tion to the effect that the plaintiff had assumed the 
risk of the defective machinery by continuing in the 
employment, after its defect became known to him, 
the defendant is not warranted in assuming at the 
trial that the plaintiff based his right to recover on the 
promise to repair defects.—MANGUM V. BULLION BECK 
& CHAMPION MIN. Co., Utah, 50 Pac. Rep. 834. 

89. PRINCIPAL AND AGENT—Unauthorized Agent—Con- 
tract.—Where one falsely represents himself as an 
agent of another, and makes a contract in the name of 
his alleged principal, a proper remedy of the person 
with whom the contract is made against the agent is 
an action for breach of the contract.—OLIVER V. MoRa- 
WETZ, Wis., 72 N. W. Rep. 877. 

90. PRINCIPAL AND AGENT—Undisclosed Principal.— 
One who, as agent, assumes to represent a principal 
who has no legal existence or status, is himself liable.— 
CODDING V. MUNSON, Neb., 72 N. W. Rep. 846. 

91. PRINCIPAL AND SURETY—Bond of Bank Cashier.— 
Where a person appointed cashier of a bank by the 











board of directors, under paragraph 1419, Gen. St. 1889, 
gave a bond conditioned for the faithful performance 
of his duties, without any limitation as to time, and 
where there is no showing that his appointment was 
for a limited period, or that he was ever reappointed, 
held, that the mere fact that the directors from whom 
he received his appointment held their offices for one 
year only does not limit the liability of the surety on 
the bond to one year, but he is liable for any default 
occurring under the appointment, whether before or 
after the expiration of a year.—MERCHANTS’ BANK OF 
ELLIs v. HONEY, Kan., 50 Pac. Rep. 871. 


92. PRINCIPAL AND SURETY—Promise of Surety—Con- 
sideration.—An extension of the time of payment is 
sufficient consideration for the promise of a third 
party, as surety, to pay the debt.—HOOPER V. PIKE, 
Minn., 72 N. W. Rep. 829. 


98. PROHIBITION—When Granted—To City Counsel— 
Vague Charges.—The writ of prohibition is an extraord- 
inary writ issuing out of a court of superior jurisdic- 
tion, and directed to an inferior court or some other 
inferior tribunal. Its object is to prevent the inferior 
court or tribunal from usurping and exercising some 
judicial power which it has no legal authority to exer- 
cise at all.—STATE V. WARD, Minn., 72 N. W. Rep. 825. 


94. PUBLIC Lanps — Patent — Collateral Attack.—A 
patent valid on its face may be collaterally attacked 
in an action at law, and shown to be void by extrinsic 
eviderce which by its nature is capable of showing a 
want of authority to issue the patent or convey the 
title.—GARRARD V. SILVER PEAK Mines, U. 8. C.C.,D. 
(Nev.), 82 Fed. Rep. 578. 


95. RAILROAD AID BoNDs—OConditions.—Where a mu- 
nicipality issues its bonds to aid in the construction of 
a railroad, the maintenance and operation of the road 
during the life of the railroad company, as fixed by its 
charter or articles of incorporation, is, by clear impli- 
cation, either a condition of, or the consideration for, 
the grant of aid; and if, during that time, the company 
abandons the operation of its road, and tears up and 
removes the track, the municipality granting the aid 
has a cause of action against it on common law prin- 
ciples.—TOWN OF HINCKLEY V. KETTLE RIVER R. Co., 
Minn., 72 N. W. Rep. 835. 

96. RAILROAD COMPANY—Damages to Abutting Prop- 
erty.—To show depreciation of property by construc- 
tion and operation of a railroad in the highwayon which 
the property abuts, evidence is admissible that the 
noise, dust, smoke, cinders, ashes and gases of passing 
trains are very annoying and inconvenient, and that 
the trains fill the house with smoke and cinders, and 
soil the curtains and wall paper.—DENISON & P. 8. Rr. 
Co. v. CUMMINS, Tex., 42 8. W. Rep. 588. 

97. RAILROAD COMPANY—Injury at Crossing.—It was 
not contributory negligence per se to drive slowly upon 
a railroad track at a public crossing, without stopping 
to look and listen, where the view of the track from 
the highway was obstructed, and no signal was given 
to announce the approach of a train.—SOUTHERN Rr. 
Co. v. BRYANT’S ADMR., Va., 288. E. Rep. 183. 

98. RAILROAD COMPANY—Street Railroad—Municipal 
Corporations.—Where the charter of a street-car com- 
pany provides specifically over what streets its lines 
shall run, acity ordinance giving such company au- 
thority to construct lines materially different from the 
charter lines is void, since charter and ordinance must 
conform in order to constitute a valid grant.—CITIZENS’ 
Ry. Co. v. AFRICA, Tenn., 42 8. W. Rep. 485. 

99. RECEIVERS—Allowance of Claims—Estoppel.—A 
receiver of a credit-system insurance company stands 
in the place of the company, astothe allowance or 
disallowance of the claims against it; and when he ac- 
quires knowledge of a loss while the company is 
solvent, and does some act that implies that he will 
not insist upon proper and correct proofs of loss being 
made, he cannot thereafter set up this omission 
against an allowance of the claims for pro rata distri- 
bution.—GRayY V. BLUM, N. J., 88 Atl. Rep. 646, 
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100. REMOVAL OF CaUSES.—To authorize the removal 
of a cause from a State court to a circuit court of the 
United States, as one arising under the constitution, 
laws or treaties of the United States, as provided by 
Act Cong. March 3, 1887, as amended by Act Aug. 13, 
1888, § 2, it must appear by the plaintiff’s statement of 
his own claim that his case does so arise, it not being 
sufficient that it so appears from the petition for re- 
moval or from subsequent pleadings.—ECHOLS Vv. 
SMITH, Ky., 428. W. Rep. 538. 


101. REs JupicaTa—Verdict.—A verdict in favor of 
defendant, so long as it remains unvacated, may be 
pleaded in bar of another suit on the same cause of ac- 
tion, though no judgment has been entered on it.— 
HUMEV. SCHINTZ, Tex., 42S. W. Rep. 543. 


102. SALES — Defects in Goods — Notice.—Unless a 
vendee notify the seller of his dissatisfaction with 
goods bought, he cannot retain and use them without 
paying therefor.—KENTUCKY SAW WORKS V. LITTLE 
RIVER LAND & LUMBER Co., Tenn., 42S. W. Rep. 527. 


103. SaLE—Warranty—Breach.—Where the plaintiff 
alleges that certain representations, amounting to a 
warranty, were fraudulently made, and proves the 
warranty and its breach, but fails to prove the fraud, 
he may recover for a breach of the warranty.—BROWN 
v. DOYLE, Minn., 72 N. W. Rep. 814. 

104. SPECIFIC PERFORMANCE— Unilateral Contracts.— 
It is sufficient, in order to entitle one to specific per- 
formance of a contract in equity, that it be signed by 
defendant, who is the party to be charged thereby, as 
plaintiff, by the institution of his suit, in writing con- 
sents to the contract, and makes the remedy as well as 
the obligation mutual.—CENTRAL LAND Co. OF Bu- 
CHANAN V. JOHNSTON, Va., 28S. E. Rep. 175. 

105. TAXATION—Expiration of Time to Redeem.—A 
notice of the expiration of the time of redemption 
from a tax sale contained three different tracts of land, 
which were all assessed to the same persons, sold to 
the same purchaser at the same tax sale, and were 
separately and distinctly described in the notice, with 
date of sale, amount sold for, interest, and the amount 
required to redeem set opposite each tract. The notice 
was so worded that the owner might redeem one or 
more or all of the tracts: Held,that the notice was not 
invalid because it included more than one tract.— 
SNYDER V. INGALLS, Minn., 72 N. W. Rep. 807. 

106. TAXATION—Lien—Priority.—The lien of the com- 
monwealth as purchaser at a sale for delinquent taxes 
accruing on realty after the death of the owner is su- 
perior to the rights of creditors of the owner whose 
claims arose prior to his death. and were reduced to 
judgment after that event, and before the taxes were 
assessed.—COMMONWEALTH V. ASHLIN’S ADMR., Va., 28 
8. E. Rep. 177. 

107. TELEGRAPH COMPANY—Negligence—Mental Suf- 
fering—Damages.— Where the negligence of defendant 
telegraph company in delivering a message to plaintiff 
announcing that her father had been stricken with 
paralysis, and advising her to come to him, resulted 
in delaying plaintiff 24 hours after she received it, and 
her father died and was buried before she could have 
reached him had the message been duly delivered, de- 
fendant was not liable for plaintiff's mental suffering 
occasioned by suspense in not knowing the condition 
of her father during the time that she was delayed, 
since it was not one of the natural and usual results of 
such failure, within the contemplation of the parties 
at the time the contract was made.—WESTERN UNION 
TEL. Co. v. EDMONDSON, Tex., 42S. W. Rep. 549. 

108. TRESPASS TO TRY TITLE.—In an issue involving 
the titleto land defendants were not estopped to set 
up a different title from that recited in the deed under 
which they claimed, where plaintiffs were not parties 
or privies to such deed.—LUMKINS V. COATES, Tex., 42 
8. W. Rep. 580. 

109, UsuRY—Defense to Note.—The defense of usury 
is good even against a bona fide holder for value of a 
negotiable promissory note who acquired title to the 









E. Rep. 167. 

110. VENDOR AND VENDEE—Assumption of Incum- 
brance.—One who purchases land subject to a vendor’s 
lien, part consideration therefor being the assumption 
of the lien debt, becomes primarily liable therefor as 
between him and his grantor.—PICKETT V. JACKSON, 
Tex., 42S. W. Rep. 568. 

111. VENDOR AND PURCHASER — Mortgage—Assump- 
tion by Grantee.—When a grantee of real estate, as 
part of the consideration for the purchase, assumes 
and agreesin the deed to pay a certain mortgage on 
the premises, he is liable for the mortgage debt, and 
the grantor, immediately upon the maturity of the 
mortgage, may recover from the grantee the amount 
due thereon, although the grantor may have paid no 
part of it.—STICHTER V. Cox, Neb., 72 N. W. Rep. 848. 


112. VENDOR’s LIENS — Parties—Intervention.—Only 
the seller of real property has a vendor’s lien thereon 
for the unpaid purchase price. One to whom, with the 
vendor’s assent, the vendee has agreed to pay a portion 
ofthe purchase money, cannot claim such a lien.— 
BRAY V. BOOKER, N. Dak., 72 N. W. Rep. 933. 


113. WATERS—Irrigation Com panies—Preferred Debts. 
—The modern rule of equity, giving preference and 
priority to debts incurred in the operation of railroads 
over existing mortgages, has its foundation and justifi- 
cation in, and has been evolved from, conditions pecu- 
liar to the nature of railroad franchises; and it isa 
serious question whether it may properly be extended 
to cases where the mortgaged property consists of 
canals and works for irrigating land.—CALIFORNIA 
SAFE DEPOSIT & TRUST CoO. V. YAKIMA INV. Co., U. 8. C. 
C., D. (Wash.), 82 Fed. Rep. 542. 

114. WATERS—Navigable Waters—Power of Congress 
to Remove Obstruction.—When congress has assumed 
jurisdiction over a navigable river lying wholly within 
one State, congress has power to order obstructions to 
navigation removed, even though their construction 
was anthorized by such State.—UNITED STATES V. CITY 
OF MOLINE, U. 8S. D. C., N. D. (Ill.), 82 Fed, Rep. 592. 

115. WATER COMPANIES — Negligence.—The fact that 
a municipality confers upon a water company the 
right to place its hydrants in the streets, and to open 
them for the purpose of flushing its mains, gives the 
company no license or right to flush at such times and 
in such a manner as to unnecessarily impede travel or 
imperil the safety of those passing and repassing over 
the street. — TOPEKA WATER CO. V. WHITING, Kan., 50 
Pac. Rep. 877. 

116. WILLS—Nature of Estate.—A devise of a tract of 
land to a testator’s four sons in remainder after the 
expiration of a life estate in his widow, and a direct de- 
vise to the sons of another tract of land, these devises 
being followed by the words, ‘‘should either of my 
said sons die without issue, then their portion of all 
the lands given them shall go to the survivors of said 
four sons, or their heirs, share and share alike,” 
vested in each one of the four sons a defeasible estate 
in fee, subject to be devested upon his death without 
issue.—DANIEL V. DANIEL, Ga., 28S. E. Rep. 167. 

117. WITNESS — Cross-Examination — Rebuttal Evi- 
dence.—In this case collateral and irrelevant matter, 
not adverted to in the examination in chief, was drawn 
out on cross-examination of the defendant as a wit- 
ness. In rebuttal, and against objection, the State 
was permitted to contradict such collateral matter by 
testimony of a damaging nature highly prejudicialgto 
the defendant: Held, thatthe ruling was prejudicial 
error, and the judgment must be reversed therefor.— 
STATE V. HAYNES, N. Dak., 72 N. W. Rep. 923. 

118. WITNESS—Interest.—For purpose of showing in- 
terest of witness for defendant in action against a 
sheriff for wrongful levy and sale under execution, 
evidence is admissible that witness is a son-in-law of 
the (execution creditor, and that she gave a bond to 
protect defendant. — BRADEN V. MCCLEARY, Penn., 38 
Atl. Rep. 623. 
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same before its maturity.—ANGIER V. SMITH, Ga., 2858. . 
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